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Foreword 

Economic regulators help ensure access to and quality of public utilities, 

facilitate infrastructure investment and protect market neutrality. They play 

a crucial role in supporting sustainable and inclusive growth and trust in 

public institutions. The role of the regulator, how it co-ordinates with other 

public institutions, the powers it is given and how it is held accountable for 

exercising these powers together form a “governance architecture.” This 

architecture needs to be well crafted and appropriately implemented, if the 

regulator is to succeed in combining effective regulation with a high level of 

trust. 

Assessing practices of economic regulators contributes to building more 

effective institutions and to reducing risks associated to weak institutional 

design such as regulatory capture and undue influence. On this regard, 

transparency and accountability are some of the most powerful tools to 

avoid such risks.  

This report looks at the way in which six regulators -- the Australian 

Competition & Consumer Commission (ACCC), the Australian Energy 

Regulator (AER), Portugal’s Water and Waste Services Regulation 

Authority (ERSAR), the UK Office of Rail and Road (ORR), the Mexican 

Federal Institute of Telecommunications (IFT) and the Mexican General 

Direction of Rail and Multimodal Transportation (DGTFM) of the SCT -- 

have addressed these governance challenges. The report finds that clarity 

and transparency on what is expected from regulators and what regulators 

can do to meet these expectations are crucial. Clarity on the respective roles 

of ministries, other government agencies and regulators can also help avoid 

institutional and co-ordination gaps. Regulators can proactively contribute to 

clarity and good co-ordination through clear and comprehensive annual 

reports, targeted, accessible and assessable information, transparent advice 

to government and parliament and fit-for-purpose co-ordination mechanisms 

that are adapted to the objectives to be achieved. Management commitment 

is also essential to ensure the cultural acceptance of accountability and 

transparency throughout the organisation and make co-ordination 

arrangements work in practice.  
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This report contributes to the OECD work programme on the 

governance of regulators and regulatory policy led by the OECD Network of 

Economic Regulators and the OECD Regulatory Policy Committee with the 

support of the Regulatory Policy Division of the OECD Public Governance 

and Territorial Development Directorate. The Directorate’s mission is to 

help government at all levels design and implement strategic, evidence-

based and innovative policies to strengthen public governance, respond 

effectively to diverse and disruptive economic, social and environmental 

challenges and deliver on government’s commitments to citizens. The goal 

is to support countries in building better government systems and 

implementing policies at both national and regional level that lead to 

sustainable economic and social development. 

This work was undertaken with the support of the Federal Government 

of Mexico, which is interested in identifying good practices that can inform 

and underpin the implementation of its reforms of regulatory agencies. 



ACKNOWLEDGEMENTS – 5

GOVERNANCE OF REGULATORS’ PRACTICES: ACCOUNTABILITY, TRANSPARENCY AND CO-ORDINATION © OECD 2017 

Acknowledgements 

The work underlying this report was led by Manuel Flores Romero and 

prepared by Filippo Cavassini with the encouragement and support of Rolf 

Alter, Director, Public Governance Directorate, and Nick Malyshev, Head, 

Regulatory Policy Division of thePublic Governance  Directorate. Faisal 

Naru provided strategic advice in the development of the report. Jacobo 

Garcia Villareal co-ordinated the preparation of the case studies of the 

Australian Competition and Consumer Commission (ACCC), the Australian 

Energy Regulator (AER), Portugal’s Water and Waste Services Regulation 

Authority (ERSAR) and the UK Office of Rail and Road (ORR) that helped 

inform the analysis. Andrés Blancas co-ordinated the preparation of the case 

studies of the Federal Institute of Telecommunications (IFT) of Mexico and 

the General Direction of Rail and Multimodal Transportation (DGTFM) of 

the SCT. Céline Kauffmann provided inputs during the preparation of the 

case studies and the report. Guillermo Morales and Guillermo Alarcón 

provided research assistance. Jennifer Stein co-ordinated the editorial 

process. 

We thank Ildefonso Guajardo Villarreal, Minister of Economy of 

Mexico and Rocio Ruiz Chavez, Vice-minister for Competitiveness and 

Regulation of the Ministry of Economy, for their valuable support, 

empowerment and intense work to improve regulatory governance in 

Mexico, and for providing the facilities to complete this report. 

We express our gratitude to Jose Eduardo Mendoza Contreras, head of 

the Unit for the Design and Implementation of Public Policies for 

Productivity of the Ministry of Economy, and his team that includes David 

Lopez Victoriano, Gustavo and Rodrigo Perez Valdespín, and Alin Martinez 

Morales, for their support to complete this report, and for the comments 

provided. 

The report would have not been possible without the support of the 

OECD Network of Economic Regulators and those members that were 

instrumental in developing the case studies. Mark Pearson, former Chief 

Risk Officer, ACCC, took responsibility for the preparation of the three case 

studies. Substantive inputs for the preparation of the ORR and ERSAR case 

studies were provided by Daniel Brown, Director, Strategy and Policy, 



6 – ACKNOWLEDGEMENTS

GOVERNANCE OF REGULATORS’ PRACTICES: ACCOUNTABILITY, TRANSPARENCY AND CO-ORDINATION © OECD 2017 

ORR, and David Alves, Head of the Strategic Projects Department, ERSAR. 

The report also benefitted from substantive inputs from Cristina Cifuentes, 

Commissioner, and Simon Haslock, Assistant Director, Regulatory Reform 

and Performance, ACCC, John Holmes, Head of Better Regulation and 

Policy, ORR, Daniel Curtis, Adviser, Regulatory Reform Division, 

Department of the Prime Minister and Cabinet, Australian Government.  

The report was submitted to the OECD Network of Economic 

Regulators and to the OECD Regulatory Policy Committee for final 

comments.  



TABLE OF CONTENTS – 7 

 

 

GOVERNANCE OF REGULATORS’ PRACTICES: ACCOUNTABILITY, TRANSPARENCY AND CO-ORDINATION © OECD 2017 

Table of contents 

Foreword.............................................................................................................. 3 

Acknowledgements .............................................................................................. 5 

Acronyms and abbreviations ............................................................................. 10 

Executive summary .......................................................................................... 13 

Chapter 1  The governance of regulators: overview and trends ................... 17 

Overview ........................................................................................................ 18 
Global trends .................................................................................................. 19 
Notes ............................................................................................................... 23 
Bibliography .................................................................................................. 24 

Chapter 2  Regulators’ practices ..................................................................... 25 

Comparability across regulators ..................................................................... 27 
Accountability and transparency .................................................................... 29 
Co-ordination .................................................................................................. 41 
Guiding lessons .............................................................................................. 46 
Notes ............................................................................................................... 48 
Bibliography .................................................................................................. 50 

Chapter 3  Australian Energy Regulator and Australian Competition & Consumer 

Commission’s Telecommunications Regulation ............................................ 51 

Section A: ACCC and AER organisational frameworks ................................ 52 
Reform agenda: Commonwealth governance measures ................................. 56 
Accountability and transparency: ACCC and AER frameworks .................... 58 
Section B: ACCC telecommunications regulatory framework ....................... 62 
Functions and powers ..................................................................................... 64 
Accountability to a minister and the legislature ............................................. 66 
Accountability to regulated entities ................................................................ 67 
Accountability to the public ........................................................................... 68 
Transparency .................................................................................................. 69 
Section C: AER regulatory framework........................................................... 70 
Notes ............................................................................................................... 79 
Bibliography .................................................................................................. 80 

Chapter 4  Portugal’s Water and Waste Services Regulation Authority ..... 81 



8 – TABLE OF CONTENTS 

 

 

GOVERNANCE OF REGULATORS’ PRACTICES: ACCOUNTABILITY, TRANSPARENCY AND CO-ORDINATION © OECD 2017 

Institutional setting ......................................................................................... 83 
Mandate and role ............................................................................................ 87 
Internal organisation ....................................................................................... 92 
Accountability mechanisms ............................................................................ 94 
Inter-institutional co-ordination and collaboration ......................................... 94 
Concluding insights ...................................................................................... 104 
Bibliography ................................................................................................ 106 

Chapter 5  The UK Office of Rail and Road (ORR) .................................... 107 

Regulatory framework, objectives and functions ......................................... 108 
Accountability and transparency .................................................................. 126 
Transparency ................................................................................................ 132 
Concluding insights ...................................................................................... 134 
Notes ............................................................................................................. 135 
Bibliography ................................................................................................ 137 

Chapter 6  Federal Institute of Telecommunications of Mexico ................. 139 

Background and legal framework ................................................................. 140 
IFT functions and powers ............................................................................. 141 
Institutional objectives .................................................................................. 143 
Accountability and transparency obligations ................................................ 144 
Obligations and practices to the general public ............................................ 145 
Obligations and practices to the legislature or ministries ............................. 146 
Obligations and practices to the regulated industry ...................................... 148 
Conclusions .................................................................................................. 149 
Bibliography ................................................................................................. 150 

Chapter 7  General Direction of Rail and Multimodal Transportation ..... 153 

Regulatory framework, objectives and functions ......................................... 154 
Accountability and transparency obligations ................................................ 156 
Obligations and practices to the general public ............................................ 157 
Obligations and practices to the legislature or ministries ............................. 159 
Obligations and practices to the regulated industry ...................................... 160 
Conclusions .................................................................................................. 161 
Bibliography ................................................................................................. 162 

 

 

 

 

 

 

 

 



TABLE OF CONTENTS – 9 

 

 

GOVERNANCE OF REGULATORS’ PRACTICES: ACCOUNTABILITY, TRANSPARENCY AND CO-ORDINATION © OECD 2017 

 

Tables 

Table 1.1. Correlating independence, accountability and scope of action ......... 20 
Table 2.1. Mapping co-ordination stages, objectives and instruments ..................... 45 
Table 4.1. Indicators of water access and quality ..................................................... 84 
Table 4.1. Indicators of water access and quality ..................................................... 85 
Table 6.1 Mexican prices in the OECD price baskets relative  to OECD average 

country ............................................................................................................ 140 
Table 6.2. Summary of LGTI transparency mandates and IFT fulfilment ............. 145 
Table 6.3. Transparency measures for the plenary decisions .................................. 149 
Table 7.1  Railway functions of the SCT ................................................................ 155 
Table 7.2. DGTFM Statistical Yearbook Indicators ............................................... 158 
Table 7.3. Breakdown of the DGTFM expenditure report ...................................... 159 

 

 

Figures 

Figure 1.1. The OECD Best Practice Principles on the Governance of Regulators 19 
Figure 1.2. Regulators' scope of action ................................................... 21 
Figure 1.3. Water regulators: legislative requirements for co-ordination 22 
Figure 1.4. Water regulators: co-ordination practices ............................. 22 
Figure 2.1. The governance of regulators in Australia, Mexico, Portugal and the 

United Kingdom ............................................................................................. 28 
Figure 2.2. Tracking industry performance at ORR ................................ 38 
Figure 2.3. Institutional arrangements for water regulation in Portugal .. 43 
 

 
 

 

 

 

 

 

 

 

 

 



10 – ACRONYMS AND ABBREVIATIONS 

 

 

GOVERNANCE OF REGULATORS’ PRACTICES: ACCOUNTABILITY, TRANSPARENCY AND CO-ORDINATION © OECD 2017 

 

Acronyms and abbreviations 

ACCC Australian Competition & Consumer Commission 

AER  Australian Energy Regulator 

ANAO  Australian National Audit Office 

APA  Portugal’s Environmental Protection Agency 

CEO  Chief Executive Office 

COAG  Council of Australian Governments 

COFECE Federal Competition Commission of Mexico 

COFETEL Federal Commission of Telecommunications 

DGTFM General Direction of Rail and Multimodal Transportation 

EC  Executive Committee 

ERSAR  Portugal’s Water and Waste Services Regulation Authority 

GDP Gross Domestic Product 

HFC Hybrid fibre coaxial 

HSE Health and Safety Executive 

IFT Federal Institute of Telecommunications of Mexico  

IRAR  Institute for Regulation of Water and Solid Waste 

LFRCF Law of Audit and Accountability of the Federation 

LFTAI Transparency and Access to Public Information (2016) 

LFTR Federal Telecommunications and Broadcasting Act (2014) 

LGTAI General Act for Transparency and Access to Public 

Information (2015) 

LRSF Regulatory Law of Rail Services 

MOATE  Ministry for Environment and Energy 

MoUs  Memoranda of Understanding 

NAO  National Audit Office 

NOM National Official Standard  

ORR  Office of Rail and Road 



ACRONYMS AND ABBREVIATIONS – 11 

 

 

GOVERNANCE OF REGULATORS’ PRACTICES: ACCOUNTABILITY, TRANSPARENCY AND CO-ORDINATION © OECD 2017 

PBS  Portfolio Budget Statement 

PMR  Product Market Regulation 

Profeco Federal Prosecutor for the Consumer 

RPF  Regulator Performance Framework 

SAI  Supreme Audit Institution 

SCT Ministry of Communications and Transport 

SHCP Ministry of Finance 

SoE  Statement of Expectations 

SoI  Statement of Intent 





EXECUTIVE SUMMARY – 13 

 

 

GOVERNANCE OF REGULATORS’ PRACTICES: ACCOUNTABILITY, TRANSPARENCY AND CO-ORDINATION © OECD 2017 

Executive summary 

Accountability and transparency are translated into practice through 

formal and informal measures. Formal accountability is fundamental, as 

regulatory agencies have significant powers, and their decisions affect 

investment decisions, property rights, financial returns, fees and charges 

paid by users. Accountability usually begins with the requirements that are 

embedded in the legislative structure of the regulatory regime: 

 Accountability to Parliament, as provided in enabling legislation, 

may include specific parliamentary or governmental committees that 

oversee the financial probity and practices of the regulator, 

including through the publication of agency budgets in budget 

statements. 

 Legally binding requirements to adhere to proper standards of 

accounting and compliance with independent auditing, often 

undertaken by the national audit body, include the publication of 

annual reports and judicial review of regulators’ decisions. 

There are other safeguards or measures that may be put in place to 

ensure an appropriate balance between the independence of the regulator 

and its accountability, including the expression of expectations through 

government statements and legislation and, more broadly, a set of formal 

and less formal but equally important instruments, such as:  

 Publicly available corporate and strategic plans, sometimes 

involving input from stakeholders, and policy documents outlining 

processes (e.g. enforcement policies, pricing principles, decision 

making procedures).  

 Rigorous ex ante assessment and ex post assessment of decisions. 

 Publicly available market assessments based on information 

gathered through the agency’s operational activities that may be 

used to provide insights into the performance of the sector and 

therefore into the regulator’s impact. 

Clarity of the role of the regulator and how the regulator interacts with 

other institutions within government are equally important. Lack of clarity 

on the respective roles creates “grey areas” where the decisions on policy 

priorities and objectives (the responsibility of elected governments) are 
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mixed with regulatory decisions that should contribute to achieving these 

objectives. Effective co-ordination translates roles into practice, helps ensure 

the effectiveness of the regulatory regime, and can reduce unnecessary 

burdens on the regulated entities while improving compliance. 

It is difficult to build effective accountability frameworks and co-

ordination mechanisms without the strong commitment of senior 

management. Management commitment is essential to ensure cultural 

acceptance of accountability and transparency throughout the organisation 

and make co-ordination arrangements work in practice. The effectiveness of 

these governance arrangements would be weakened if formal requirements 

are met but lack of managerial and board commitment leads to poor 

implementation. 

The practices presented in this report can help guide how accountability, 

transparency and co-ordination are translated into practice: 

 A proactive regulator detailing actions to meet expectations: clarity 

and transparency on what is expected from regulators are crucial. 

The regulator need to be proactive in identifying the practical steps 

that will be taken to meet these expectations. Clarity can be 

achieved through publicly available corporate and strategic plans 

that detail in a clear and intelligible way what operational modalities 

and resources the regulators will use to meet these expectations 

(whether expressed in government statements or legislation). 

 Clear, comprehensive and useful annual reports: annual reports 

provide an overview of progress in meeting the regulators’ 

objectives and expectations. They detail what has been done and 

achieved over the reporting period and therefore complete the 

information loop that starts with the corporate and strategic plans.  

 Supreme audit institutions and a whole-of-government 

perspective: beyond the certification of the regulator’s accounts, 

supreme audit institutions can play a useful role in assessing the 

performance of the regulated sector, building on the government-

wide mandate and expertise. 

 Transparent advice to government and parliament: regulators are 

competent and expert actors in the policy making process, building 

on their in-depth technical knowledge of the sector they regulate. 

These contributions of the regulator to the policy-making process 

should be transparent and respect the respective roles of government 

and regulators. 
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 Targeted and useful performance information: producing and 

using performance information is challenging. This information 

needs to be targeted to the purpose it serves. Information and 

performance indicators prepared to report on budget expenditures 

will inevitably tend to focus more on direct outputs and inputs than 

on wider market outcomes. Ideally, oversight bodies, including 

parliaments, should have access to both types in an intelligible and 

clear way and be made aware of the challenges in measuring and 

attributing outcomes. 

 Accessible and assessable information: simply uploading 

information onto a website will hardly enhance accountability and 

transparency. Information needs to be intelligible, clear and user-

friendly for citizens, to whom all public institutions are ultimately 

accountable. Consumer guides and easy-to-access website 

information should be complemented with activities aimed at 

actively reaching out and engaging with users. 

 Clarity of roles to avoid institutional and co-ordination gaps: 

co-ordination needs to build on some boundaries that define the 

perimeters of action so that each player – regulators, ministries and 

other government agencies – is clear on its role or, when grey areas 

exist, can clarify these grey areas. These roles and perimeters should 

be set in legally binding instruments to which players (and other 

stakeholders) can easily refer. 

 The “ground rules” for co-ordination: formal agreements and co-

operation arrangements can set the “ground rules” around which 

players interact among themselves. They can further clarify 

respective roles (when they are not sufficiently clear in legislation) 

and establish regular and structured co-ordination mechanisms. 

They need to be operationalised through “live” instruments, such as 

co-ordination bodies, ad hoc meetings, and tools for regular sharing 

of information. 

 Fit-for-purpose co-ordination instruments: co-ordination is a large 

part of the work of the regulator, starting with the inputs provided 

for relevant regulation and legislation and continuing through the 

daily oversight of the sector. There is no single instrument that can 

be used in all these different stages; each instrument needs to be 

adapted to the objectives that co-ordination seeks to achieve.  
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Chapter 1 

 

The governance of regulators: overview and trends 

This chapter presents an overview of the governance of regulators, drawing 
on the OECD Best Practice Principles on the Governance of Regulators. It 

identifies some general trends related to accountability, transparency and 

co-ordination. 
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Overview 

The importance of the governance of regulators is recognised in the 

Recommendation on Regulatory Policy and Governance (Figure 1.1), that 

invites countries to “develop a consistent policy covering the role and 

functions of regulatory agencies in order to provide greater confidence that 

regulatory decisions are made on an objective, impartial, and consistent 

basis, without conflict of interest, bias or improper influence” (OECD, 

2012). 

The OECD Best Practice Principles on the Governance of Regulators 
(hereafter the Principles) develop this recommendation by laying out the 

different building blocks that make up the governance architecture of 

regulators (Figure 1.1), looking at both: 

 External governance (looking out from the regulator), focussing on 

the roles, relationships and distribution of powers and 

responsibilities between the legislature, the minister, the ministry, 

the judiciary, the regulator’s governing body and regulated entities; 

and 

 Internal governance (looking into the regulator), focussing on the 

regulator’s organisational structures, standards of behaviour and role 

and responsibilities, compliance and accountability measures, 

oversight of business processes, financial reporting and performance 

management (OECD, 2014). 

The Principles identify a set of high-level objectives at which 

governments and regulators should aim. They also provide some guidance 

on how these objectives can be achieved. The guidance attached to each 

Principle provides some key questions government and regulators should 

address when applying the Principles to take into consideration the specific 

industry to be regulated, the political system and the institutional context of 

each country. This guidance can benefit from insights on the actual practices 

of regulators. The rest of this section presents some of these insights on a 

global scale, looking at some general trends underlying the practices of 

accountability, transparency and co-ordination. Chapter 2 goes on to present 

some specific practices of regulators. 
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Figure 1.1. OECD Best Practice Principles on the Governance of Regulators 

 

Source: Adapted from OECD (2014), The Governance of Regulators, 

OECD Best Practice Principles for Regulatory Policy, OECD 

Publishing. http://dx.doi.org/10.1787/9789264209015-en. 

Global trends 

Work conducted by the OECD across countries and sectors suggests that 

how accountability is translated into practice can be closely related to the 

independence of the regulator and its functions and powers. Moreover, 

regardless of legal requirements, regulators can develop practices and 

approaches that best fit their needs and contextual challenges.  

Accountability and scope of action: the Product Market Regulation 

dataset 

In 2013, the Product Market Regulation (PMR) database was enriched 

with indicators on the governance of regulators.
1
 Regulators responsible for 

energy (gas and electricity), telecommunications and transport (rail, airports 

and ports) have provided information on independence, accountability and 

scope of action through a survey that tracks the implementation of some of 

the governance arrangements identified in the Principles, with a focus on de 
jure/formal arrangements (OECD, 2016). Answers have been used to 

produce scores for each component that varies from 0 (the most effective 

1. Role clarity  

2. Preventing undue 
influence and 

maintaining trust 

3. Decision making 
and governing body 

structure 

4. Accountability 
and transparency 5. Engagement 

6. Funding 

7. Performance 
evaluation 

http://dx.doi.org/10.1787/9789264209015-en
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governance structure) to 6 (the least effective governance structure). The 

scores and the underlying data are available on the OECD website.
2
 

A simple correlation of the scores provides some interesting insights on 

the relationship between some of the Principles. Accountability and 

independence are positively correlated, suggesting that accountability 

structures tend to depend to some degree on the formal relationship with the 

executive.
3
 More independent regulators will tend to have stronger 

accountability structures. At the same time, as the scores for some of the 

sectors of the regulators included in the case studies regulators suggest, the 

executive tends to maintain a relatively larger control over the regulators 

that have a comparatively wider scope of functions and powers (Table 1.1). 

Table 1.1. Correlating independence, accountability and scope of action 

 Independence Accountability Scope of action 

All sectors: 

 Independence 1 0.1 0.0 

 Accountability  1 0.3 

Electricity: 

 Independence 1 0.2 -0.1 

 Accountability  1 0.3 

Rail: 

 Independence 1 0.1 -0.1 

 Accountability  1 0.3 

Source: OECD PMR Database, 

www.oecd.org/economy/growth/indicatorsofproductmarketregulationhomepage.htm 

(accessed 24 July 2015). 

The PMR survey also shows that regulators perform at least some of 

their activities with other regulators and/or ministries. This is most common 

for the review of approval of contract terms between regulated entities, 

enforce compliance and solve disputes between regulated entities/market 

actors (Figure 1.2). 

http://www.oecd.org/economy/growth/indicatorsofproductmarketregulationhomepage.htm
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Figure 1.2. Regulators’ scope of action 

 

Source: OECD PMR Database, 

www.oecd.org/economy/growth/indicatorsofproductmarketregulationhomepage.htm (accessed 

24 July 2015). 

Co-ordination mechanisms: the OECD Survey on the Governance 

of Regulators 

To complement the information collected for the PMR database and 

provide at the same time greater insights on some of the practices developed 

to implement the Principles, the OECD carried out a survey of water 

regulators between September 2013 and September 2014 to investigate the 

following areas: i) institutional setting; ii) mandates, roles and core 

regulatory functions; iii) internal organisation; iv) accountability 

mechanisms; and v) use of tools and mechanisms to ensure regulatory 

quality. The resulting database covers 34 regulators from 24 countries: 16 in 

Europe, 11 in the Americas, 2 in Asia (Indonesia and Malaysia), 4 in 

Oceania (Australia) and 1 in Africa (Mozambique) (OECD, 2015). 

Findings from the survey show that information sharing and formal 

agreements with other bodies are the most common co-operation mechanism 

mandated by legislation, followed by formal agreements with other bodies 

sharing some responsibilities for the relevant sector or industry (Figure 1.3). 
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Figure 1.3. Water regulators: legislative requirements for co-ordination 

 

Source: OECD (2015), The Governance of Water Regulators, OECD Studies on 

Water, OECD Publishing, Paris, http://dx.doi.org/10.1787/9789264231092-en. 

Nevertheless, legislative requirements can be translated into practice in 

different ways. Water regulators appear to have a preference for ad hoc 

meetings on specific issues (rather than regular meetings or the use of an 

electronic platform to facilitate real-time information exchange). Moreover, 

while agreements are required for 23 regulators, only 14 have entered into 

these agreements (Figure 1.4). 

Figure 1.4. Water regulators: co-ordination practices 

 
Source: OECD (2015), The Governance of Water Regulators, OECD Studies on 

Water, OECD Publishing, Paris, http://dx.doi.org/10.1787/9789264231092-en. 
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Notes 

 

1 . The PMR dataset estimates economy-wide and sector-related regulatory 

provisions across countries. 

2 . OECD (n.d.), “PMR Indicators of Product Market Regulation”, 

www.oecd.org/economy/growth/indicatorsofproductmarketregulationhom

epage.htm (accessed 24 July 2015). 

3 . The direction of the correlation can be considered more important that the 

magnitude. A correlation coefficient between 0 and 0.5 is usually 

classified as a “weak correlation”, which, however, should not surprise 

given the many economic and contextual factors that can affect the 

governance of regulators. 

http://www.oecd.org/economy/growth/indicatorsofproductmarketregulationhomepage.htm
http://www.oecd.org/economy/growth/indicatorsofproductmarketregulationhomepage.htm
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Chapter 2 

 

Regulators’ practices 

This chapter offers an overview of the formal and practical arrangements 
related to accountability, transparency and co-ordination put in place by the 

Australian Competition & Consumer Commission (ACCC), the Australian 

Energy Regulator (AER), Portugal’s Water and Waste Services Regulation 
Authority (ERSAR) and the UK Office of Rail and Road (ORR). It then 

identifies some guiding lessons that can help guide the implementation of 

accountability, transparency and co-ordination. 
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To look in greater details at how the practices identified across countries 

are implemented at the level of individual regulators, this section focuses on 

four regulators – Australia’s ACCC and AER, Portugal’s ERSAR and the 

UK’s ORR (Box 2.1) – and looks at how they have implemented some of 

the elements of accountability, transparency and co-ordination identified in 

the OECD Best Practice Principles on the Governance of Regulators. The 

ACCC, the AER and the ORR provide insights on accountability and 

transparency practices and ERSAR mostly on co-ordination practices 

(although some of the accountability and transparency practices described 

for the ACCC, the AER and the ORR are in place also for ERSAR). 

Detailed case studies on which this section draws are presented in 

Chapters 3, 4, and 5. 

Box 2.1. The ACCC, AER, ESAR and ORR:  

What they are and what they do 

ACCC 

The Australian Competition & Consumer Commission (ACCC) has a broad 

range of regulatory, competition and consumer protection functions. Under its 

broad umbrella reside the Australian national competition enforcement agency, 

the national consumer protection agency, national product safety standards and 

enforcement agency, and a suite of regulatory functions, including 

telecommunications, the Murray-Darling Basin irrigation region, certain rail 

infrastructure and various sectors which are monitored or in which the ACCC 

provides advice to government on some charges (e.g. Air Services Australia 

charges on airport services; Australia Post on letter prices).  

AER 

The Australian Energy Regulator (AER) is the national energy regulator. The 

AER’s enabling legislation is within the Competition and Consumer Act (CCA). 

However, the AER regulates energy markets and networks under the national 

energy market (NEM) legislation and rules. Its functions include setting the 

revenue which can be recovered by network owners from their customers charged 

for using energy networks (electricity poles and wires and gas pipelines) to 

transport energy to customers; regulating retail energy markets and enforcing 

compliance with retail legislation in the Australian Capital Territory, Queensland, 

South Australia, Tasmania (electricity only) and New South Wales; and 

monitoring wholesale energy markets and enforcing compliance with the gas and 

electricity legislation. 
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Box 2.1. The ACCC, AER, ESAR and ORR:  

What they are and what they do (cont.) 

ERSAR 

Portugal's Water and Waste Services Regulation Authority (ERSAR) is tasked 

with the economic regulation of drinking water supply services, wastewater 

management services and municipal waste management services. It is also the 

national authority for drinking water quality. It is an independent authority with 

binding powers regarding the regulation of operators and an advisory role to the 

government on national strategies and legislation. Its independence is explicitly 

stated in law. It has the power to issue binding regulations without having to 

obtain approval from other bodies, including government. ERSAR regulations 

cover topics such as tariffs and economic regulation, quality of service regulation, 

drinking water quality, user interface and regulatory compliance. 

ORR 

The ORR is the UK economic, safety and health regulator of the rail industry. 

It is an independent body with a range of functions stated in various acts, along 

with the associated duties that govern the public interest aspects of those 

functions. In addition to the more traditional role as an economic regulator of 

monopoly infrastructure, the ORR is also the national safety regulator for the 

industry and is the consumer and competition authority, working with the 

Competition and Markets Authority (CMA) in its application of the 1998 

Competition Act where it relates to railways. From 1 April 2015 the ORR took on 

new responsibilities for overseeing the performance of Highways England, the 

government-owned company that runs the highways network in England (Wales, 

Scotland and Northern Ireland have separate arrangements), changing its name 

from Office of Rail Regulation to Office of Rail and Road. Legislation also 

mandates ORR to provide advice and assistance to the Secretary of State for 

Transport, Scottish Ministers and the National Assembly of Wales. 

Source: Chapters 3, 4 and 5 of the current report. 

 

Comparability across regulators 

These four regulators operate in a governance environment for network 

regulators that is rather similar in terms of formal independence and 

accountability, but with some differences in terms of the scope of action of 

the regulators (especially for the United Kingdom, where regulators tend to 

have relatively more power and functions). Figure 2.1 shows the average 

score for the formal governance arrangements for all sectors covered in the 

PMR dataset for each case study country plus Mexico. In the case of 
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Australia, the PMR score reflects the context specific expression of 

independence, accountability and scope of action within Australia which is 

demonstrated by the established practices and processes in place rather than 

the formal and codified requirements. While water is not included in the 

PMR survey, there is a strong positive correlation across governance 

arrangements for sector regulators within one country (OECD, 2016). 

Moreover, since 2013, all regulators in Portugal operates under the same 

institutional and legislative framework.
1
 It is therefore assumed that the data 

would also broadly reflect ERSAR’s governance. 

Figure 2.1. The governance of regulators in Australia, Mexico, Portugal  

and the United Kingdom 

PMR score from 0 (most effective governance structure) to 6 (least effective governance structure) 

 

Note: The PMR score builds on information provided by regulators responsible for energy 

(gas and electricity), telecommunications and transport (rail, airports and ports) who 

responded to a survey on formal arrangements related to independence, accountability and 

scope of action. Answers have been used to produce scores for each component that 

varies from 0 (the most effective governance structure) to 6 (the least effective 

governance structure). 

Source: OECD PMR Database, 

www.oecd.org/economy/growth/indicatorsofproductmarketregulationhomepage.htm 

(accessed 24 July 2015). 
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These similarities and differences suggest: 

 A relatively strong degree of comparability in terms of formal 

arrangements at least on two correlated elements like independence 

and accountability; 

 A useful practice dataset for identifying different practices in similar 

formal governance contexts. 

Accountability and transparency 

Accountability and transparency to the minister and legislature 

Setting expectations for the regulator  

Clarity and transparency on government expectations over the work of 

the regulator can be achieved through different modalities – a formal 

government statement for the ACCC and the AER and legislation for the 

ORR. The choice of modality may to some extent depend on the institution 

to which the regulator is formally accountable. Whatever the modality 

chosen, the regulator takes a proactive role in making clear what its role and 

duties are and in identifying the practical steps that will be taken to meet 

these expectations through publicly-available plans that detail operational 

modalities and resources deployed. 

The ACCC and AER are formally accountable to parliament through the 

responsible ministers. The government sets expectations in formal 

Statements of Expectations (SoE) that are publicly available on the 

Australian Treasury website.
2
 These SoE are relatively short –

 approximately three pages each for the ACCC and the AER – and lay out 

government expectations on process (e.g. use of better regulation tools and 

attention for administrative burden reduction) rather than on specific 

regulatory issues. The regulators respond through a Statement of Intent 

(SoI) – also available on the Australian Treasury website (Box 2.2).
3
 The 

ACCC also lays out its role, functions, accountability structure and 

procedures in a relatively short and yet comprehensive brochure available on 

its website (ACCC, n.d.). 

The ORR is solely accountable to Parliament. While members of the 

ORR Board are appointed by the executive, they are not accountable to the 

appointing minister, who can only provide “advice” through a published 

letter (which rarely happens). In the absence of any SE from the executive, 

the ORR’s functions, duties and powers are stated in its current legislation 

and are accessible via the ORR’s website, which provides a clear statement 

of the ORR’s duties.
4
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Box 2.2. The Australian government’s Statement of Expectations and 

the regulators’ Statement of Intent 

The Australian government’s Statement of Expectations (SoE) outlines its 

expectations about the role and responsibilities of the ACCC, its relationship with 

the government, issues of transparency and accountability and operational 

matters. It forms part of the government’s commitment to good corporate 

governance of agencies and reducing the regulatory burden on business and the 

community. The SoE states that it is imperative that the ACCC act independently 

and objectively in performing its functions and exercising its powers as set out in 

the CCA and that the government expects that the ACCC will take into account 

the government’s broad policy framework, in performing its role and meeting its 

responsibilities. The ACCC in turn provides a Statement of Intent (SoI) outlining 

how it proposes to meet these expectations.  

The AER has a similar SoE with the Council of Australian Governments 

Energy Council (COAG EC) in which COAG EC outlines its expectations that 

the AER will perform its legislative functions and implement a work program that 

supports the objectives set out in the national energy legislation. The AER’s SoI 

sets out the AER’s work program in regulating energy networks and markets, and 

the benchmarks that will measure the AER’s performance. The Statement also 

sets out how it aims to achieve principles of accountability and transparency, 

efficient regulation and effective engagement with stakeholders and other energy 

markets.  

Source: Chapter 3 of the current report. 

 

Actions to meet expectations are detailed in annual plans that are 

published on the regulators’ websites. The ACCC and AER prepare a 

Corporate Plan that identifies the specific strategies, measures and resources 

that the regulator will deploy to meet expectations and achieve goals and 

also includes specific performance indicators to track progress. The ORR 

publishes an Annual Business Plan as a response to the expectations set in 

the legislation. The Annual Business Plan provides the strategic objectives 

and a number of measures, both quantitative and qualitative in order to reach 

these objectives. It identifies medium and long term outcomes under each 

strategic objective, and matches it with the annual activities that will help 

achieve these outcomes (Box 2.3). ERSAR also prepares an activity plan 

that is submitted for opinion to an Advisory Council composed of key 

stakeholders, before its submission to the executive and parliament. 
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Box 2.3. Planning ahead to meet expectations at the ACCC,  

AER and the ORR 

The ACCC and AER Corporate Plan for 2015-16 identifies four strategic 

objectives. Better regulation is addressed through specific performance indicators 

developed by the Australian government for all major regulators (the Regulator 

Performance Framework). For each strategic objective, the Corporate Plan lays 

out: 

 Financial resources and staffing 

 Priorities/programmes 

 Performance indicators for each of the priorities/programmes 

The ORR Business Plan for 2015-16 is structured around 6 strategic 

objectives. Organisational performance and better regulation is one of the 

strategic objectives (“Be a high-performing regulator”). For each of the 6 

strategic objectives, the Business Plan outlines: 

 Long-term outcome 

 Medium-term outcomes and outputs 

 Activities 

Source: ACCC and AER (2015), “Corporate Plan and Priorities 2015-16”, 

https://www.accc.gov.au/publications/corporate-plan-priorities/corporate-plan-priorities-

2015-16 (accessed 24 July 2015); ORR (2015), “Business Plan 2015-16”, March 2015, 

http://orr.gov.uk/__data/assets/pdf_file/0018/17622/business-plan-2015-16.pdf (accessed 

24 July 2015). 

 

Regular reporting to ministries or legislative bodies 

Despite differences in the institution(s) to which the regulator is 

accountable, for the ACCC, the AER, the ORR and ERSAR, the annual 

report on the activities completed is the key tool for reporting to oversight 

institutions. Annual reports provide a high degree of visibility in terms of 

financial accountability and in ensuring that regulators provide information 

on their operations. In particular, the ACCC, the AER and the ORR annual 

reports provide an overview of progress in meeting the regulators’ 

objectives, thus providing some of the essential information that oversight 

institutions would need to hold regulators accountable (Box 2.4). 

https://www.accc.gov.au/publications/corporate-plan-priorities/corporate-plan-priorities-2015-16
https://www.accc.gov.au/publications/corporate-plan-priorities/corporate-plan-priorities-2015-16
http://orr.gov.uk/__data/assets/pdf_file/0018/17622/business-plan-2015-16.pdf
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Box 2.4. Reports to parliament and ministers 

The ORR annual report is addressed to Parliament and identifies some of the 

key actions that the regulator has undertaken to meet the strategic objectives 

identified in the business plan. 

The ERSAR annual report is addressed to both the executive and parliament. 

An Advisory Council composed of key government and non-government 

stakeholders provides an opinion on the report before the submission to the 

oversight bodies. 

The ACCC and the AER annual reports are addressed to the executive. The 

reports provide an easy-to-read overview of performance towards meeting the key 

goals set by the ACCC and AER in the corporate plan. The reports also provide 

information on cases litigated and their outcomes, infringement notices paid, use 

of agency coercive powers, mergers. Reporting on performance uses a framework 

that details: 

 Performance drivers 

 Objectives 

 Programmes in place to achieve these objectives 

 Programme objectives 

 Goals 

Source: ORR (2015), “Annual Report and Accounts 2014-15”, 

http://orr.gov.uk/__data/assets/pdf_file/0019/18154/annual-report-2014-15-web.pdf 

(accessed 24 July 2015); ACCC and AER (2014), “Annual Report 2013-14”, 

https://www.accc.gov.au/publications/accc-aer-annual-report/accc-aer-annual-report-2013-

14 (accessed 24 July 2015). 

 

Supreme audit institutions (SAIs) also play an important role in 

providing a third-party check on the financial performance of the regulator. 

At a minimum, SAIs can be the financial auditors of the regulator. The UK 

National Audit Office (NAO) certifies the financial statements of the ORR. 

The Australian National Audit Office (ANAO) is the mandated auditor for 

the ACCC and AER. Its purpose is to provide the Parliament with an 

independent assessment of selected areas of public administration, and 

assurance about public sector financial reporting, administration, and 

accountability. This is primarily done by conducting performance 

audits, financial statement audits, and assurance reviews, ensuring the 

financial accounts. In Portugal, the Tribunal de Contas is the auditor for 

ERSAR. 

http://orr.gov.uk/__data/assets/pdf_file/0019/18154/annual-report-2014-15-web.pdf
https://www.accc.gov.au/publications/accc-aer-annual-report/accc-aer-annual-report-2013-14
https://www.accc.gov.au/publications/accc-aer-annual-report/accc-aer-annual-report-2013-14
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The role of SAIs can go beyond the certification of the regulators’ 

accounts and, depending on the SAI’s mission and role across the public 

sector, SAIs can assess the performance of the regulator in the relation to 

other public bodies that are involved in the sector/industry overseen by the 

regulator. For example, in 2011, the NAO recognised that the ORR had 

significantly developed the methods it uses to judge efficiency but the 

effectiveness of these methods depended on the information provided by the 

publicly-owned rail network monopoly (NAO, 2011). 

Regulators’ financial resources are usually allocated through the 

national budget, whose preparation and execution provide another tool that 

parliaments have to hold regulators accountable. The ACCC, AER and the 

ORR report on appropriations and spending in the respective annual reports. 

In Australia, the Portfolio Budget Statement (PBS) is the government public 

document which explains government’s decisions and provides the basis for 

the hearings where members of parliament can question expenditures 

according to the deliverables of the government departments and regulatory 

agencies, including the ACCC and the AER. The PBS links resources to the 

strategic direction of the relevant agency and to a set of key programme 

deliverables.
5
 This outcomes and outputs framework was introduced for all 

government departments and agencies with the 1999-2000 budget (Blöndal 

et al., 2008). This approach developed further in 2014 with the introduction 

of the Commonwealth Performance Framework that puts strong emphasis 

on linking together resourcing, planning, results and reporting activities of 

all government departments and agencies, including regulators.
6
 

Regulators also inform and brief oversight institutions on their activities 

and, beyond their statutory requirements, they can provide advice on issues 

related to their activities. Reporting on advice provided can be a useful way 

to enhance mutual accountability. For example, the ORR provides expertise 

and inputs to parliamentary committees and publishes on its website written 

statements provided to parliamentary committees.
7
 Information on inputs 

provided to parliamentary committees is also presented in the ORR annual 

report (Box 2.5). Similarly, ERSAR is periodically requested to participate 

in public hearings with members of parliament. The ACCC Chairman meets 

regularly with the ACCC’s responsible Minister and/or the Minister’s office 

to provide updates on ACCC activities and matters of significance to the 

government. In addition, the AER reports biannually to relevant ministers on 

work activities, key market outcomes and reform proposals. The AER Chair 

and CEO also attend the meetings of the COAG EC to discuss energy 

market and network regulation issues.
8
 ERSAR’s Board of Directors also 

meet with the Minister of Environment to assess topics of common interest 

and analyse sector-related policies. 
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Box 2.5. ORR advice and expertise to parliament 

Over the period 2014-15, ORR contributions to the parliamentary process 

included senior ORR officials giving oral and written evidence to the Transport 

Select Committee inquiries, including, ‘Investing in the Railway’ and ‘Rail 

Network Disruption over Christmas 2014’ as well as to the Parliamentary 

Advisory Council for Transport Safety on safety in the railways. The ORR also 

provided support to Parliament in reaching its decision to confer new duties on it 

through the Infrastructure Act 2015. This included submitting evidence to the 

“Better Road’ inquiries and providing various briefings to parliamentarians. ORR 

also contributed expertise to parliamentary debate through a programme of 

engagement to promote better understanding and greater transparency of the 

railways amongst members and Parliament and their staff. This included an open 

briefing session held jointly with the Royal Statistical Society and the House of 

Commons Library and participation in All Party Parliamentary Group discussions 

on occupational health and rail. 

Source: ORR (2015), “Annual Report and Accounts 2014-15”, 

http://orr.gov.uk/__data/assets/pdf_file/0019/18154/annual-report-2014-15-web.pdf 

(accessed 24 July 2015). 

 

Development of performance indicators to monitor the effectiveness 

of the regulatory regime 

Performance indicators are essential to help the regulator measure its 

performance and, through these indicators, help government measure the 

effectiveness of regulatory regimes for which elected governments are 

ultimately responsible. This is an area where challenges can be significant, 

starting with what to measure to attributing causal links and producing data.
9
 

The ACCC, the AER, ERSAR and the ORR have developed performance 

indicators, whose scope and use can nevertheless vary depending on the 

reporting requirements, accountability structures and the overall approach to 

performance measurement. 

Similar to all other regulatory agencies and government departments, the 

ACCC and AER have developed performance indicators under each 

priority/programme. These indicators are included in the appropriation 

request – the PBS – submitted by the Treasury to parliament. The Corporate 

Plan and the AER’s SoI set specific targets for each of these indicators, 

which are then monitored through the Annual Reports. The AER has 

specific performance indicators (Box 2.6) and prepares a ‘traffic light 

report’, highlighting where the AER does not meet performance targets and 

outlining measures to improve performance. 

http://orr.gov.uk/__data/assets/pdf_file/0019/18154/annual-report-2014-15-web.pdf
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Box 2.6. AER selected performance indicators 

Provide effective network regulation 

 Number of revenue reset determinations for electricity networks and gas 

pipelines and distribution networks completed 

 Percentage of revenue reset determinations for electricity networks and gas 

pipelines and distribution networks completed within statutory timeframes 

 Number of annual benchmarking and performance reports for electricity 

networks 

 Number of annual tariff approval applications assessed 

Build consumer confidence in retail energy markets 

 Number of retailers’ hardship policies and proposed amendments assessed 

(externally driven)  

 Percentage of retailers’ hardship policies and proposed amendments 

assessed within 12 weeks of receiving all relevant information  

 Number of retail authorisations/exemptions assessed (externally driven) 

 Percentage of retail authorisations/exemptions applications assessed within 

12 weeks of receiving all relevant information  

 Support the timely transfer of affected customers in the event of a retailer 

failure (externally driven) 

 Number of formal energy retail enforcement interventions (court 

proceeding commenced, s. 288 (NERL) undertakings accepted, 

infringement notices issued) (externally driven) 

 Percentage of new/replacement offers published on Energy Made Easy 

website within 48 hours of receipt from retailers 

Support efficient wholesale energy markets 

 Number of quarterly compliance reports on wholesale markets and 

networks 

 Percentage of quarterly compliance reports published within six weeks of 

the end of the quarter 

 Audit the compliance systems of selected energy businesses, and report on 

outcomes 
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Box 2.6. AER selected performance indicators (cont.) 

 Number of weekly electricity and gas monitoring reports 

 Percentage of weekly reports published within 12 business days of the end 

of the relevant week  

 Number of reports on extreme price events in wholesale electricity and gas 

markets (externally driven) 

 Percentage of reports on extreme price events in wholesale electricity and 

gas markets published within statutory timeframes 

 Number of targeted reviews of compliance with the national energy rules 

(as measured by number of reports)  

 Publish the State of the energy market report 

Source: ACCC and AER (2015), “Corporate Plan and Priorities 2015-16”, 

https://www.accc.gov.au/publications/corporate-plan-priorities/corporate-plan-priorities-

2015-16 (accessed 24 July 2015). 

 

Starting in July 2015, a Regulator Performance Framework (RPF) 

assesses Commonwealth entities that have a statutory responsibility to 

administer, monitor, or enforce regulation against six common performance 

indicators focusing on good regulatory performance/better regulation to 

complement the regulator-specific performance indicators (Box 2.7). The six 

common performance indicators are the following: 

 regulators do not unnecessarily impede the efficient operation of 

regulated entities;  

 communication with regulated entities is clear, targeted and 

effective;  

 actions taken by regulators are proportionate to the risk being 

managed;  

 compliance and monitoring approaches are streamlined and co-

ordinated;  

 regulators are open and transparent in their dealings with regulated 

entities; and 

 regulators actively contribute to the continuous improvement of 

regulatory frameworks. 

https://www.accc.gov.au/publications/corporate-plan-priorities/corporate-plan-priorities-2015-16
https://www.accc.gov.au/publications/corporate-plan-priorities/corporate-plan-priorities-2015-16
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Box 2.7. Australia’s Regulator Performance Framework 

Two current governance reform programmes being implemented by the 

Australian Commonwealth Government (the Commonwealth) are of particular 

relevance to the issues of accountability and transparency. The Commonwealth 

Performance Framework is a broad based program aimed at all government 

departments and agencies while the Regulator Performance Framework (RPF) is 

aimed at regulators only. The programs are both based in large part on calls from 

government and other stakeholders for increased accountability and transparency 

in the operations of government entities.  

The ACCC is subject to both performance frameworks. In recognition of 

specific accountability framework already operating under the COAG Energy 

Council – which is consistent with the RPF – the AER is subject only to the CPF. 

The RPF aims to encourage regulators to minimise their impact on those they 

regulate while still delivering the vital role they have been asked to perform. 

Australian government regulators will self-assess their performance against the 

Framework annually. A number of regulators will be subject to an external 

review of their performance as part of a three year programme, and a small 

number of regulators may be subject to an annual external review. External 

reviews will be conducted by review panels of government and industry 

representatives to provide further accountability, and provide additional 

transparency for stakeholders and the community in general. The Framework is 

based on a report by the Productivity Commission and was developed in 

consultation with regulators and stakeholders. The Framework will apply from 1 

July 2015. 

Source: Chapter 3 of the current report. 

 

The ORR is subject to less stringent requirements in terms of 

performance indicators as outcomes are not subject to any agreement 

between the regulators and ministers or parliament. The ORR recognises the 

difficulties in tracking performance, reflecting to a large extent the fact that 

a significant aspect of the regulator’s work is to ensure the prevention of 

harm, which is difficult to measure. The ORR does nevertheless track data 

that help follow market and industry developments and guide regulatory 

decisions (beside ex ante and ex post assessment of major regulatory 

decisions). For example, it has developed a Public Performance Measure 

(PPM) that forms part of Network Rail’s regulatory outputs, which measures 

the punctuality of passenger trains, and is presented along with data on 

safety and investment in a clear format in ORR’s Annual Report 

(Figure 2.2). 
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Figure 2.2. Tracking industry performance at ORR 

 

Source: ORR (2015), “Annual Report and Accounts 2014-15”, 

http://orr.gov.uk/__data/assets/pdf_file/0019/18154/annual-report-2014-15-web.pdf, p. 38. 

(accessed 24 July 2015). 

http://orr.gov.uk/__data/assets/pdf_file/0019/18154/annual-report-2014-15-web.pdf
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Since 2004, ERSAR has been tracking a set of performance indicators 

on the quality of the service provided by operators. This set of indicators is 

used to assess the evolution in the sector in terms of the quality that is 

provided to the users. In 2009, the set of indicators was revised and 

enhanced to improve the assessment of the quality of the service provided 

by operators. 

Accountability and transparency to regulated entities and the public 

Judicial review 

The regulator’s decisions can be challenged in front of judicial or quasi-

judicial bodies independent of the regulator, which can ask the regulator to 

review its decisions or repeal it altogether. ACCC and AER decisions can be 

challenged in courts and/or in the Australian Competition Tribunal (ACT).
10

 

For AER network pricing decisions, business networks can seek a review by 

the ACT and the AER is a party to the review. The AER must act as a model 

litigant, using its best endeavours to help the ACT make its decision. The 

ACT can remit a regulatory decision (or aspects of a decision) to the AER 

for further consideration. In addition, the courts can review the AER’s 

decisions on administrative grounds. Different aspects of the ORR’s 

regulatory decisions may attract different appeals mechanisms. For example, 

appeals on regulatory decisions may be undertaken through the High Court 

(e.g. for access decisions), the Competition Appeals Tribunal
11

 (e.g. for 

competition cases) or the Competition and Market Authority (CMA) (e.g. 

for the periodic review of network infrastructure). Judicial review also 

applies to ERSAR’s decisions. 

Public availability of key operational policies and guidance material 

Putting information on websites is relatively easy. The effort undertaken 

by the regulators is to go beyond the sheer provision of information and 

produce information that is not only accessible but also assessable and well 

understood by all stakeholders. For example, the ACCC prepares an annual 

Telecommunications Report that provides an in-depth view on the 

telecommunications sector and its various services and products. It also 

provides reports on broader market trends and not just on specific regulatory 

decisions. While the reports are not directly related to statutory decisions, or 

obviously part of the individual suite of accountability and transparency 

measures, they do give observers a clear, year-on-year picture of the market 

and, to a certain extent, of the impact of the regulatory regime. Similarly, the 

ORR publishes reports besides regulatory decisions and provides 

information that can be well understood and interpreted by interested 

parties. The AER has also established a Stakeholder Engagement 
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Framework that sets out principles for the provision of clear and 

understandable communication (Box 2.8). 

Box 2.8. The AER’s Stakeholder Engagement Framework 

The Stakeholder Engagement Framework aims at building strong and effective 

communication channels and facilitating understanding by improving the clarity, 

accessibility, relevance and timeliness of communication with stakeholders. The 

Framework sets out a set of principles that are published and reported on with a 

commitment to measure engagement, thus providing a strong discipline on the 

AER and complementing the range of more formal accountability mechanisms: 

 Principle 1: Clear, accurate and timely communication 

 Principle 2: Accessible and inclusive 

 Principle 3: Transparent 

 Principle 4: Measurable 

Source: Chapter 3 of the current report. 

 

Public access to reasoning behind the regulator’s major decisions 

Major decisions made by the ACCC, the AER and the ORR are 

accessible to the general public via the Internet. Yet, simply making 

information available is clearly perceived by both regulators as not sufficient 

to give the public access to why and how decisions can affect consumers. 

All the regulators take an active role in making information intelligible and 

usable by the public. For example, the ACCC has developed a suite of 

Guides for consumers that describe in simple, non-technical language how 

the ACCC sets rules for the supply of telecommunications services.
12

 This is 

part of an effort to inform the public more broadly of the ACCC’s role in the 

telecommunications sector and allow consumers to gain greater clarity on 

the complex world of telecommunications services and markets and how the 

ACCC regulates it. Similarly, the ORR strives to provide quality, trusted 

information on the performance of the sector, costs and funding as 

fundamental to enabling customers to understand and therefore make 

judgements on the quality of services, change in fares over time and level of 

tax payer funds supporting the railway. 
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Co-ordination 

The Principles identify co-ordination as one of the elements that help 

regulators fulfil their role effectively. Co-ordination is closely related to the 

clarity of the purposes and objectives that have been set for the regulator. On 

co-ordination practices, ERSAR, Portugal’s water regulator, provides a 

particularly interesting case on two grounds: 

 the wide scope of ERSAR mandate as it regulates not only drinking 

water and sanitation but also waste management services, a rather 

unique feature among water regulators; and 

 the wide range of central and local government entities (in addition 

to a relatively high number of operators) that are involved in the 

water and waste management sectors. 

Purposes and objectives of the regulator 

The regulatory framework under which regulators operate tends to 

change over time to respond to new public policy challenges and priorities. 

These evolutions can change the functions and roles of the regulator and the 

bodies and area of competencies on which the regulator needs to co-

ordinate. In Portugal, ERSAR was established as part of a broad regulatory 

reform aimed at building strong, technically efficient, and universal water 

and waste sectors. The reform was intended to protect the public interest in 

recognition of the fundamental role water and waste services play in society 

and to make service providers more accountable. Accordingly, the regulator 

was given a role in harmonising practices and criteria for service provision, 

taking over some functions from other government bodies and sharing 

others with other bodies.  

Changes in the regulatory framework tend to happen over extended 

periods of time, under different governments and sometimes to respond to 

different needs and priorities. This can create institutional and co-ordination 

gaps. It is important to clearly state the scope and functions of the regulator 

in legislation that takes into account this evolution and provides for a clear 

role and mandate for the regulator. In Portugal, Law No. 10/2014 of 

6 March 2014 has adapted ERSAR’s statutes to a new, fully independent 

regulatory framework applied to all utilities regulators, which is particularly 

important in a relatively complex sector like water with a number of 

operators and government stakeholders at the central and local level 

(Box 2.9 and Figure 2.3). In particular, the law has granted ERSAR further 

independence and additional responsibilities in terms of economic 

regulation, especially in municipality-managed services. The law 

incorporates previous legislative evolutions and provides a clear framework 
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for the roles and objectives of the regulator. Initial steps towards the current 

institutional framework started with the Decree-Law No. 230/97 of 30 

August 1997 that established ERSAR’s predecessor, the Institute for 

Regulation of Water & Solid Waste (IRAR). The creation of IRAR 

responded to reforms introduced in 1993 to address structural, pricing and 

other strategic issues affecting the Portuguese water supply, urban 

wastewater and solid waste management. These reforms, among other 

measures, have created several regional bulk service systems responsible for 

the extraction and treatment of drinking water and for the treatment and 

disposal of urban wastewater.
13

 The Decree-Law No. 243/2001 of 

5 September 2001 extended the remit of IRAR to drinking water quality. In 

October 2009, Decree-Law No. 277/2009 transformed the IRAR into 

ERSAR, extending the scope of the regulatory functions.  

Box 2.9. The water and waste management sector in Portugal 

State and municipal governments share responsibility for water and waste 

management services within the Portuguese regulatory framework. The State is 

responsible for the bulk services (multi-municipal systems) while the retail 

services are the responsibility of municipalities (municipal systems).
1
 

Accordingly, ERSAR’s remit extends to private owned utilities; state owned 

utilities, both national and sub-national; all urban water services and rural water 

services (which include many small scale operators such as local parish and user 

associations). ERSAR oversees 432 operators in the water and waste management 

sectors and 326 water supply operators in relation to water quality. 

1. Bulk water is usually defined as water supplied by a provider to another provider.  

Source: Chapter 4 of the current report. 

 

A clear and well defined role enshrined in legislation can help improve 

co-ordination by clearly setting areas of joint competencies where the 

regulator and other authorities have a clear mandate (and obligation) to 

co-operate. ERSAR shares joint competencies with three other bodies in 

clearly defined areas: 

 The Portuguese Environmental Agency (APA) for monitoring the 

environmental sustainability of water and waste management 

services; 

 The Ministry for Environment and Energy (MOATE) for the 

development of new legislation and strategies; 
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 The Competition Authority for public procurement procedures for 

the management of water services; mergers and acquisitions of 

water operators; expansion of water operators to other non-regulated 

markets. 

Figure 2.3. Institutional arrangements for water regulation in Portugal 

 

Source: OECD (2015), The Governance of Water Regulators, OECD Studies on Water, OECD 

Publishing, Paris, http://dx.doi.org/10.1787/9789264231092-en. 

In addition, ERSAR also needs to deal and co-ordinate with a number of 

other ministries and government departments involved in planning, finance, 

health, economic and regional development, as well as municipalities and 

associations of municipalities. 

Policy advice 

While formulating policy and regulation is a primary responsibility of 

elected governments, the advice of the regulator early in the formulation 

process can provide robust data and evidence on the problems to be 

addressed and provide a tool for inter-institutional co-ordination. The role of 

ERSAR in the development of new legislation and strategies is related to 

technical advice in terms of service provision. This role builds on the 

information and knowledge that ERSAR has on the water and waste 

management sectors. This advisory role is usually exercised through the 

participation of ERSAR in co-ordination meetings organised by the 

ministry. 
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Instruments of co-ordination 

Formal agreements and co-operation arrangements can set the “ground 

rules” for co-ordination and clarify inter-agency boundaries, to be 

complemented by “live” instruments like co-ordination bodies, regular 

exchange information and meetings. ERSAR uses formal agreements and 

co-operation arrangements to co-ordinate with those regulatory authorities 

with which co-ordination is mandated in legislation. As shown in section 3, 

formal agreements are common among regulators to share functions with 

other bodies. The ORR, for example, uses them to transfer certain functions 

to other agencies in cases where legislation and respective mandates are 

unclear.
14

 Memoranda of Understanding (MoUs) can be also used to lay out 

roles and functions and facilitate co-ordination (MoUs can have a less 

binding character than agency agreements).
15

 These instruments can have 

the advantage of further clarifying respective roles (when they are not 

sufficiently clear in legislation) and establish regular and structured co-

ordination mechanisms. Their update may also help take stock of the 

effectiveness of these mechanisms and adapt them to evolving needs. They 

can set the ground rules but they need to be operationalised.  

The objectives to be achieved by co-ordinating with other regulators and 

government bodies and the stage at which this co-ordination takes place tend 

to guide the choice of “live” co-ordination instruments. Table 2.1 classifies 

ERSAR co-ordination instruments according to the different co-ordination 

stages and objectives. 

ERSAR experience suggests a preference for intense bilateral dialogue 

in the provision of feedback on policy formulation, the use of permanent and 

broader advisory bodies for informing and creating buying in across 

government on the regulator’s overall planning and a more technical and 

continuous exchange of data and information for the daily implementation 

work. ERSAR and APA have ad hoc technical meetings to forge a common 

position on sector policies and legislation that is being prepared by the 

government, with the objective of creating the conditions for clarity and 

consistency in implementation. When ERSAR is developing its own 

strategic plan and takes stock of the impact of its activities for the 

preparation of the Annual Report, the choice is for a permanent consultative 

body, ERSAR Advisory Council, which brings together representatives of 

all levels of government (and non-government stakeholders), to facilitate 

mutual communication at key regular stages of the work of the regulator 

(and buy-in from other stakeholders). In the daily work of overseeing the 

water and waste sectors, ERSAR recognises the importance of regular and 

continuous exchange of information with key bodies with which it shares a 

joint competence (in particular the APA and the Competition Authority). 

This is also expected to help avoid imposing unnecessary burden on 



2. REGULATORS’ PRACTICES – 45 

 

 

GOVERNANCE OF REGULATORS’ PRACTICES: ACCOUNTABILITY, TRANSPARENCY AND CO-ORDINATION © OECD 2017 

regulated entities through multiple information requests and inspections. For 

this purpose, ERSAR set up an information management system to facilitate 

these exchanges and is working towards greater interconnectivity with the 

information systems of the other regulatory authorities. It collaborates with 

other agencies for the collection, validation, processing and dissemination of 

water services information. It also reports on situations which may indicate 

the presence of infringements and receive information from other agencies 

concerning inspection activities carried out on water service utilities. 

Table 2.1. Mapping co-ordination stages, objectives and instruments 

Stage Objective Regulators/governm
ent agencies 

Instrument 

Formulation of 
government sector 
policy and legislation 

Joint interpretation of 
legislation to facilitate 
clarity and 
consistency in 
implementation 

Environmental 
Protection Agency 
(APA) 

Joint technical 
meetings/common 
positions 

Planning of ERSAR 
activities and 
stocktaking of 
implementation 

Inform government 
departments and 
municipalities and 
benefit from input and 
advice 

Central and local 
government,  

Permanent 
consultation 
mechanism (Advisory 
Council) 

The Advisory Council 
also includes 
consumers’ 
associations, 
operators’ 
associations, experts 
and other non-
government 
stakeholders 

Implementation/marke
t oversight 

Avoid overlapping and 
unnecessary 
burden/compliance 
costs 

Environmental 
Protection Agency 
(APA) 

 

Competition Authority 

Public Health 
Authority 

Collaboration in the 
collection, validation, 
processing and 
dissemination of water 
services information 

 

Mutual reporting of 
inspection activities 

 

Information 
Management System 
(but not yet connected 
with other agencies’ 
systems) 

Source: Chapter 4 of the current report. 
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Guiding lessons 

The arrangements and practices presented above help identify some 

lessons that can guide how accountability, transparency and co-ordination 

are translated into practice: 

 A proactive regulator detailing actions to meet expectations: clarity 

and transparency on what is expected from regulators is key as is the 

role of the regulator in identifying the practical steps that will be 

taken to meet these expectations. This clarity can be achieved 

through publicly available corporate and strategic plans that detail in 

a clear and intelligible fashion what operational modalities and 

resources the regulators will use to meet these expectations (be they 

expressed in government statements or legislation). 

 Clear, comprehensive and useful annual reports: annual reports 

provide an overview of progress in meeting the regulators’ 

objectives and expectations. They detail what has been done and 

achieved over the reporting period and therefore close the 

information loop that opens with the corporate and strategic plans. 

They are not a simple bureaucratic exercise and need to be clear, 

structured and backed up by appropriate evidence as they provide 

some of the essential information that oversight institutions would 

need in order to hold regulators accountable. 

 Supreme audit institutions and a whole of government perspective: 

beyond the certification of the regulator’s accounts, supreme audit 

institutions can play a useful role (for the wider public but also for 

the regulator) in assessing the performance of the regulated sector, 

building on the government-wide mandate and expertise. 

 Transparent advice to government and parliament: regulators are 

competent and expert actors in the policy making process, building 

on their in-depth technical knowledge of the sector they regulate. 

These contributions of the regulator to the policy-making process 

should be transparent and respect the respective roles of government 

and regulators. 

 Targeted and useful performance information: producing and using 

performance information is challenging. This information needs to be 

targeted to the purpose it serves. Information and performance 

indicators prepared to report on budget expenditures will inevitably 

tend to focus more on direct outputs and inputs than on wider market 

outcomes. Ideally, oversight bodies, including parliaments, should 

have access to both in an intelligible and clear way and be made 

aware of the challenges in measuring and attributing outcomes. 
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 Accessible and assessable information: simply uploading 

information onto a website will hardly enhance accountability and 

transparency. Information needs to be intelligible, clear and user-

friendly for citizens, to whom all public institutions are ultimately 

accountable. Consumer guides and easy-to-access website 

information should be complemented with activities aimed at 

actively reaching out and engage with users. 

 Clarity of role to avoid institutional and co-ordination gaps: 

co-ordination needs to build on some boundaries that define 

perimeters of action so that each player – regulators, ministries and 

other government agencies – is clear on its role or, when grey areas 

exist, can clarify these grey areas. Co-ordination can then effectively 

help players interact among themselves. These roles and perimeters 

of action should be set in legally binding instruments to which 

players (and other stakeholders) can easily refer to. 

 The “ground rules” for co-ordination: in the co-ordination 

architecture, formal agreements and co-operation arrangements are a 

level down from legislation and can set the “ground rules” around 

which players interact among themselves. They can further clarify 

respective roles (when they are not sufficiently clear in legislation) 

and establish regular and structured co-ordination mechanisms. 

Their update may also help take stock of the effectiveness of co-

ordination mechanisms and adapt them to evolving needs. They 

need to be operationalised though “live” instruments like co-

ordination bodies, ad hoc meetings, tools for regular sharing of 

information. 

 Fit-for-purpose co-ordination instruments: co-ordination 

accompanies a large part of the work of the regulator, starting with 

the inputs provided for relevant regulation and legislation and 

continuing through the daily oversight of the sector. There is no 

single instrument that can fit all these different stages; each 

instrument needs to be adapted to the objectives that co-ordination 

seeks to achieve. For example, bilateral dialogue and ad hoc 

meetings can be used to forge common positions across regulators 

for the provision of feedback on policy formulation. Permanent 

advisory bodies can help bring together a wider set of government 

(and non-government stakeholders) to inform and create buying in 

across government on the regulator’s overall planning. Technical 

and continuous exchange of data and information can be most 

appropriate for the daily implementation work of the regulators. 
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Notes

 

1. This framework was established by Law No. 67/2013 of 28 August 2013. 

2. www.treasury.gov.au/Policy-Topics/PublicPolicyAndGovt/Statements-of-

Expectations  

3. www.treasury.gov.au/policy-

topics/publicpolicyandgovt/~/link.aspx?_id=db7094eb11244c9192e44870

f7aed7ac&_z=z. 

4. http://orr.gov.uk/about-orr/what-we-do. 

5 . Australian Government Treasury (2015), "ACCC Portfolio Budget 

Statement", 

www.treasury.gov.au/~/media/Treasury/Publications%20and%20Media/P

ublications/2015/PBS%202015/Downloads/PDF/03_ACCC.ashx 

(accessed 24 July 2015). 

6 . Australian Government Department of Finance (n.d.), “Resource 

management,” www.finance.gov.au/resource-management (accessed 

24 July 2015). 

7. http://orr.gov.uk/about-orr/what-we-do/how-we-work/accountability. 

8. The COAG Energy Council is responsible for major energy reform and 

the national energy legislation. The Council consists of the 

Commonwealth, State, Territory and New Zealand energy and resources 

ministers. 

9. See OECD, 2015c for an overview of these challenges applied to a 

regulator, Colombia’s Communications Regulator. 

10. The Tribunal is a review body that can re‑hear or re‑consider a matter. 

The Tribunal may perform all the functions and exercise all the powers of 

the original decision‑maker for the purposes of review. It can affirm, set 

aside or vary the original decision. See Australian Competition Tribunal 

(n.d.), “About the Tribunal”, www.competitiontribunal.gov.au/about 

(accessed 24 July 2015). 
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11. The United Kingdom Competition Appeal Tribunal is a specialist judicial 

body with cross-disciplinary expertise in law, economics, business and 

accountancy whose function is to hear and decide cases involving 

competition or economic regulatory issues. See UK Competition Appeal 

Tribunal (n.d.), “The Competition Appeal Tribunal”, 

www.catribunal.org.uk/ (accessed 24 July 2015). 

12. www.accc.gov.au/regulated-infrastructure/communications/accc-role-in-

communications/consumer-fact-sheets-for-telecommunications-services  

13 . Bulk water (and the related services) is usually defined as water supplied 

by a provider to another provider.  

14. See, for example, the “Agency agreement between Health and Safety 

Executive (HSE) and ORR on road vehicle incursions” of 27 April 2015, 

http://orr.gov.uk/__data/assets/pdf_file/0004/17788/agency-agreement-

between-hse-and-orr-on-road-vehicle-incursions.pdf (accessed 24 July 

2015). 

15. ORR (n.d.), “Agency agreements and memoranda of understandings”, 

http://orr.gov.uk/about-orr/who-we-work-with/agency-agreements-and-

mous (accessed 24 July 2015). 

http://www.catribunal.org.uk/
http://www.accc.gov.au/regulated-infrastructure/communications/accc-role-in-communications/consumer-fact-sheets-for-telecommunications-services
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Chapter 3 

 

Australian Energy Regulator and Australian Competition & 

Consumer Commission’s Telecommunications Regulation 

This chapter presents the arrangements and practices related to 

accountability and transparence put in place by the Australian Energy 
Regulator. It then presents some of these arrangements and practices put in 

place by the Australian Competition & Consumer Commission in relation to 

telecommunications regulation. 
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Section A: ACCC and AER organisational frameworks 

Objectives and functions 

This Section outlines features of the regulatory framework and 

associated accountability and transparency measures that are common to 

both regulators under the Competition and Consumer Act 2010 (CCA) 

legislative framework.  

The Australian Competition & Consumer Commission (ACCC) covers a 

broad range of regulatory, competition and consumer protection roles. 

Under its broad umbrella reside the Australian national competition 

enforcement agency, the national consumer protection agency, national 

product safety standards and enforcement agency, and a suite of regulatory 

functions relating to infrastructure in sectors such as telecommunications, 

wheat ports, rail and water and various sectors which are monitored or in 

which the ACCC provides advice to government on some charges (e.g. Air 

Services Australia charges on airport services; Australia Post on letter 

prices).  

The Australian Energy Regulator (AER) is the national energy regulator. 

While the AER’s enabling legislation is within the CCA, it regulates energy 

markets and networks under the national energy market (NEM) legislation 

and rules. Its functions include setting the revenue which can be recovered 

by network owners from their customers for using energy networks 

(electricity poles and wires and gas pipelines) to transport energy to 

customers; regulating retail energy markets and enforcing compliance with 

retail legislation in the ACT, Queensland, South Australia, Tasmania 

(electricity only) and New South Wales; and monitoring wholesale energy 

markets and enforcing compliance with the gas and electricity legislation. 

The ACCC was established following the August 1993 Report by the 

Independent Committee of Inquiry, National Competition Policy (otherwise 

known as the Hilmer Review). In addition to a wide ranging set of 

recommendations aimed at improving Australia’s competitiveness, the 

report also recommended an institutional model with the ACCC having 

economy-wide responsibility for economic regulation in addition to 

competition and consumer protection (Pearson, 2011).  

Competition was seen by the authors of the Hilmer Review as the 

unifying theme bringing the national competition, consumer protection and 

regulatory functions together. In addition to encouraging a pro-competition 

culture in regulatory matters, bringing national economic regulation under 

the auspices of the ACCC, instead of the establishment of industry specific 
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bodies, had the benefit of reducing potential distortions across industries and 

pooling limited skills and expertise. 

The establishment of the AER came after a period of national reforms to 

open up the traditionally state-controlled gas and electricity sectors that had 

operated in the main as integrated monopolies. The transformation of these 

sectors required close collaboration between the Commonwealth (Federal) 

and State governments, as they fell for the most part under the jurisdiction of 

the States and Territories. The sectors developed and matured to such an 

extent that governments realised the regulatory instruments and tools also 

needed to change and respond. 

While the ACCC had separate Electricity and Gas Branches from its 

establishment in 1995 the growing task and complexity of the developing 

markets led to further assessment of the institutional arrangements for these 

sectors. A major factor was the need to have a decision making board able to 

provide sustainable oversight of the rapidly growing work load as State and 

Territory governments prepared to hand over their economic regulatory 

responsibilities to the Commonwealth regulator. Other measures, such as an 

Energy Committee that included State regulators, had proved unwieldy and 

were not going to be appropriate in the changing environment.  

In 2005 the AER was established with its own independent decision-

making Board. While the Australian government agreed to fund the new 

body, that funding was provided through the ACCC budget allocation as 

part of its overall outcome as stated in the Portfolio Budget statement (PBS) 

in line with the Australian government’s financial and budget framework:
1
  

 Lawful competition, consumer protection, and regulated national 

infrastructure markets and services through regulation, including 

enforcement, education, price monitoring and determining the terms 

of access to infrastructure services. 

Sections B and C of the case study take a closer look at the specific 

regulatory frameworks, objectives and functions of the Telecommunications 

Group within the ACCC and the AER, in regards to its energy specific 

responsibilities. The AER in particular has a set of measures in place that 

flow directly from the nature of the legislative framework for energy 

regulation and its role as a Commonwealth (i.e. Federal) regulator applying 

State based laws. This is discussed further in Part 3 of the case study.  

Section 2 of the CCA, to which both the AER and ACCC are subject, 

states that the object of the Act is “to enhance the welfare of Australians 

through the promotion of competition, fair trading and provision for 

consumer protection”. While the object clause informs interested parties of 

the broad object of the Act each particular regulatory regime also operates 
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under specific legal frameworks, which, while similar in many respects, also 

reflect differences in market structures, maturity, technology and services 

being delivered. 

While the regimes differ there is a common object (Gray, 2013):  

 To promote the economically efficient operation of, use of, and 

investment in infrastructure; and 

 In turn, promote competition in dependent markets, and the long 

term interests of end-users. 

In addition the regulatory regimes broadly recognise that: 

 A regulated entity should expect to recover its efficient costs; 

 The expected return should be commensurate with the risks; and 

 A regulated entity should be provided with incentives to promote 

efficiency. 

The following case studies focus on these objectives with a more in-

depth consideration of the energy and telecommunications regimes and the 

particular functions and responsibilities that each regulatory framework 

entails, including the sector specific objectives. While each framework has 

its own set of requirements, the ACCC and AER more broadly undertake a 

substantial body of work in addressing accountability responsibilities and in 

ensuring transparency of decisions, guidance, and reporting and key 

performance indicators. 

Corporate plans; annual reports; guidance material; reporting on 

decisions; public forums; publication of draft discussion and decision 

papers; are all part of the overall formal and informal accountability and 

transparency framework of the ACCC and AER. As will be noted in the case 

study, the model does create some specific challenges in regards to 

accountability and transparency, particularly in respect to the AER.  

Organisation 

As noted, the ACCC is an independent statutory authority that enforces 

the Competition and Consumer Act 2010 (CCA) and other legislation. The 

ACCC has a range of regulatory functions in relation to national 

infrastructure sectors, in addition to its competition and consumer protection 

roles. It performs a prices oversight role in some markets where competition 

is limited in addition to the more direct regulatory role identified in above in 

telecommunications, post, irrigated water, rail, ports (including monitoring 

of stevedores), fuel and airports.  
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The AER undertakes a number of roles in the energy. It remains 

financially a part of the ACCC for government reporting requirements 

although operating with separate program funding.
2
 Under the Australian 

model agencies and government departments are funded on a program basis. 

This is explained further under the section on the Portfolio Budget 

Statements below.  

Commissioners of the ACCC are appointed by the government (through 

the Governor-General) for a period of no more than five years, but are 

eligible for re-appointment. There are seven Commissioners and four 

Associate Commissioners, including the Chairperson. All are appointed on 

the basis of their knowledge and/or experience in industry, commerce, 

economics, law, and public administration or consumer protection. At least 

one member must be a person with knowledge of, or experience in, 

consumer protection and one in small business. 

State and Territory governments are consulted on membership and a 

simple majority (including the Commonwealth) is required for 

recommending appointment by the government of the day through the 

Governor-General.  

The ACCC Commissioners meet weekly to make formal decisions. The 

ACCC has two types of committees: subject matter committees, which help 

the Commission in its decision-making and other functions, and corporate 

governance committees. Subject matter committees include the Merger 

Review Committee, the Authorisation Committee, the Enforcement 

Committee, the Infrastructure Committee and the Communications 

Committee. Statutory decisions are made by the full Commission following 

consideration by the subject matter committees. For the purposes of this case 

study, the subject matter committee is the Communications Committee 

which meets fortnightly to consider telecommunications industry regulatory 

issues and refers recommendations to the full Commission for decision. The 

Communications Committee is comprised of four members of the 

Commission but doesn’t have statutory decision making power 

The AER Board is the relevant decision maker in the energy sector. The 

Australian Energy Market Agreement states that the appointment of Board 

members to the AER will be in accordance with the CCA. The Board 

consists of 3 members, two of whom are to be recommended for 

appointment by agreement of at least five of the COAG Ministers 

representing each of the States and Territories that have elected to be subject 

to the jurisdiction of the AER and the third to be recommended for 

appointment by the Chair of the ACCC (“Commonwealth AER Member”). 

Provision may be made for the appointment of acting Members on the same 

basis. The Board of the AER meets weekly. 

http://www.mce.gov.au/quicklinks/agreements.html
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Reform agenda: Commonwealth governance measures 

Performance assessment and reporting 

The Commonwealth Resource Management Framework 
3
 relates to how 

the Commonwealth of Australia uses and manages its resources. The 

framework is an important feature of an accountable and transparent public 

sector and informs the Australian people of the daily work of 

Commonwealth entities, accountable authorities and their employees. The 

framework is based on the Public Governance, Performance and 
Accountability Act 2013 (PGPA Act) and is supported by suite of rules, 

policy and guidance. The Act took effect on 1 July 2014. 

Two current governance reform programmes being implemented by the 

Australian Commonwealth Government (the Commonwealth) are of 

particular relevance to the issues of accountability and transparency. The 

Commonwealth Performance Framework (CPF) is a broad based program 

aimed at all government departments and agencies while the Regulator 

Performance Framework (RPF) is aimed at regulators only. The programs 

are both based in large part on calls from government and other stakeholders 

for increased accountability and transparency in the operations of 

government entities.  

The ACCC is subject to both performance frameworks. In recognition of 

specific accountability framework already operating under the CoAG 

Energy Council – which is consistent with the RPF – the AER is subject 

only to the CPF. 

The Regulator Performance Framework (RPF) 

On 30 October 2014, the Australian government released its final 

Regulatory Performance Framework (RPF). The RPF establishes a common 

set of performance measures that will allow for the assessment of regulators’ 

performance and their engagement with stakeholders. All Commonwealth 

regulators will be assessed against six key performance indicators (KPIs):  

 regulators do not unnecessarily impede the efficient operation of 

regulated entities;  

 communication with regulated entities is clear, targeted and 

effective;  

 actions taken by regulators are proportionate to the risk being 

managed;  
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 compliance and monitoring approaches are streamlined and co-

ordinated;  

 regulators are open and transparent in their dealings with regulated 

entities; and 

 regulators actively contribute to the continuous improvement of 

regulatory frameworks. 

These frameworks are designed to complement each other, not to 

operate as separate, parallel processes, nor to completely overlap. They are 

important in the context of accountability and transparency as they are 

intended to improve on these principles to provide government, industry and 

the public with a better understanding of the performance of regulators and 

agencies. While basically externally focused they also have the potential to 

provide substantial information to management to help improve operational 

performance.  

The case studies on accountability and transparency demonstrate the 

importance of the wide range of measures and tools for management. They 

provide metrics to measure performance for internal use, not just for 

external stakeholders, while also delivering on a framework that imposes 

strong discipline by calling management to account in meeting their 

objectives and performance measures.  

There are a number of recurring themes across these frameworks. These 

relate to how regulators should approach measuring and reporting their 

performance in order to ensure that accountability metrics truly reflect 

performance and that all stakeholders and interested parties are able to 

access and understand all relevant information and to make judgements 

accordingly. These include: 

 clearly defining a set of indicators of good performance that are 

relevant to the regulator’s specific responsibilities and activities – 

this process should involve stakeholder input; 

 identifying appropriate data and information that can be used to 

measure performance against the indicators; 

 conducting regular audits/assessments of performance against the 

indicators – this should include structured feedback from 

stakeholders subject to the regulation; and 

 publishing findings in a public forum, such as on the regulator’s 

website. 
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These themes are clearly related to regulatory accountability and the 

transparency and appropriateness of reporting and measures to underpin the 

accountability. The RPF aims to provide some assurance to stakeholders that 

regulators are cognisant of the costs they may impose on regulated entities 

and that they are actively applying measures to either limit the costs of 

compliance or make it clear to the market what those costs are and the trade-

offs involved in terms of cost-benefit. 

The Commonwealth Performance Framework (CPF) 

The second stage of the PGPA Act reforms focuses on the introduction 

and implementation of the Commonwealth Performance Framework (CPF). 

The purpose of the framework is to provide a clear link between the 

resourcing, planning, results and reporting activities of an agency to support 

more effective government operations and more efficient decision making 

about the allocation of scarce resources. That is, to ensure accountability and 

to develop quantitative and qualitative metrics that provides the agency 

and/or the regulator and interested observers with sufficient information to 

assess the entity’s performance and to drive operational change.  

The emphasis is on the development and use of improved key 

performance measures. The measures are both quantitative and qualitative 

with recognition on the part of policy makers that a robust set of measures 

may take some time given the current position. The importance of 

qualitative performance reporting including evaluations, reviews, surveys 

and other forms of measurement tools and approaches has been recognised 

as integral in the assessment of outcome performance in government entities 

over time.
4
  

Accountability and transparency: ACCC and AER frameworks 

Accountability to a minister and the legislature  

The AER and the ACCC are independent decision making bodies with 

their independence guaranteed by legislation. It is well accepted that 

independence requires strong accountability measures given the powers and 

impact an independent regulator has. The ACCC and the AER are both 

formally accountable through Ministers to Parliament and through various 

permanent and ad hoc Committees. This ensures that the two bodies are 

subject to formal public oversight in order that they may be held accountable 

for their actions and activities.  

As noted above, the AER has no separate financial identity although it 

does have a specific program under the ACCC’s budget that allows 

interested parties to hold both the ACCC and the AER accountable for the 
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resources provided by the government. AER focused reporting that 

underpins greater transparency to stakeholders and interested parties is 

discussed in the section below on the AER.  

The Senate has a long established practice consisting of various 

committees that consider Departmental and Agency expenditure through 

what is known as Senate Estimates. The opportunity to examine the 

operations of government plays a key role in the Parliamentary scrutiny (i.e. 

accountability) of the executive. There are also ad hoc Parliamentary 

Committees to which the executive may be called to give evidence on 

particular issues of relevance to the ACCC and AER areas of expertise or 

operations.  

In addition to Parliamentary accountability both bodies’ decisions may 

be subject to legal challenge through the courts and/or competition tribunals. 

This reflects another key aspect of formal accountability in that decisions of 

the independent regulator can in turn be appealed to an independent judicial 

body, or semi-judicial in the case of the Australian Competition Tribunal 

(ACT). This is a cornerstone of accountability and helps to underpin 

acceptance of a regulator’s independent status. It also addresses some of the 

concerns that are occasionally raised around the fact that the regulator is an 

unelected body making decisions impacting on the rights of citizens.  

Portfolio Budget Statement (PBS) 

The PBS plays a key role in the formal accountability framework 

through informing Parliament and the public of the allocation of resources to 

departments and their relevant portfolio agencies. PBSs, together with the 

Budget Papers, are publicly available documents which explain the 

government’s budget decisions. They also provide further information 

(financial and non-financial) at the Portfolio and agency level about the on-

going policy and programme delivery initiatives of the government. 

The PBS identifies resourcing decisions of government and links these 

to the strategic direction of the relevant agency and then to a set of key 

program deliverables. It is, therefore, a primary mechanisms by which the 

executive government remains accountable to the Parliament and the public. 

Taken together with corporate plans, annual reports and annual performance 

statements, an interested observer is able to gather evidence as to how 

resources are being directed towards the outcomes identified in the various 

statements.  

It is within this framework that the AER is identified as a separate 

program allowing observers greater transparency in regard to the resourcing 

of the energy regulatory functions. The PBS is the basis for the estimates 
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hearings noted above as they allow Parliamentary members to question the 

expenditure noted in the statements. 

Corporate Plan 

The ACCC and AER Corporate Plan sets out the purpose and goals and 

the strategies to be pursued in the coming financial year to achieve those 

goals. It also sets out the actions the ACCC and AER will take under those 

strategies. It is important to understand that the Corporate Plan brings 

together information and goals, strategies and measures that provide an 

interested party with a broad view of the total agency resourcing, strategies 

and future planning. The AER also has a more developed plan that is built 

into its Statement of Expectations (SoE) to the Council of Australian 

Governments Energy Council (COAG EC) and allows a much deeper and 

detailed assessment of the energy regulator’s plans in regard to its 

operations. 

The Corporate Plan sets out the core goals of the ACCC and the AER. 

Under each goal is a set of strategies and measures to evaluate those 

strategies.
5
 These are then reported on in the Annual Report to allow readers 

to assess whether or not the regulators are actually achieving their stated 

goals. 

Annual Report 

The Annual Report is a basic accountability building block for all 

government departments and agencies. The ACCC and AER in accordance 

with section 63 of the Public Service Act 1999 produce an annual report 

each year. The report sets out the actions taken to achieve the goals listed in 

the Corporate Plan over the past year. The AER also produces an additional 

annual report, setting out how it has addressed its Statement of Intent and 

KPIs. 

Annual Reports provide a high degree of visibility in terms of financial 

accountability in particular but also in ensuring agencies/departments 

provide information on their operations. For example the ACCC and AER 

Annual reports provide snapshots of their financial position in addition to 

the more explicit and audited financial statements.  

The report provides information on cases litigated and their outcomes, 

undertakings accepted, infringement notices paid, use of agency coercive 

powers, mergers etc. encompassing a raft of statistics and regulatory 

decisions made. 
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A requirement of the CPF is that the ACCC and AER must report on 

progress against performance measures identified in the Corporate Plan at 

the start of the financial year. This reporting is contained in an annual 

performance statement, which has replaced the performance section that has 

previously been included in Commonwealth entities’ annual reports. The 

requirements for annual performance statements are designed to provide a 

consistent approach to performance reporting across all entities.  

The Australian National Audit Office (ANAO) plays an important role 

in overseeing the formal measures. It is the mandated auditor, ensuring the 

financial accounts are correct and also undertakes various programme 

reviews across the public sector.  

Statement of Expectations 

The Australian government’s SoE outlines its expectations about the 

role and responsibilities of the ACCC, its relationship with the government, 

issues of transparency and accountability and operational matters. It forms 

part of the government’s commitment to good corporate governance of 

agencies and reducing the regulatory burden on business and the 

community. 

The AER’s Statement of Expectations focuses on its particular areas of 

responsibility (the AER SoE/SoI will be further considered in the section 

relating solely to the AER’s accountability and transparency measures).  

The SoE applies to the whole of ACCC and outlines the government’s 

expectations in regard to the manner in which the ACCC operates in 

performance of its roles and responsibilities. Similarly, the AER’s SoE 

references its roles and responsibilities. The SoEs direct the ACCC and AER 

to undertake their activities in accordance with regulatory best practice in 

decision making, policy development, operational practices and 

communications. 

Statement of Intent 

The ACCC notes in its SoI that while it is an independent statutory 

authority it is important for it to take into account the government’s broad 

policy framework in performance of its roles and responsibilities.  

The ACCC commits to providing timely and accurate information to 

Treasury Portfolio Ministers, subject to the ACCC’s obligations regarding 

the protection of investigative information. The Chairperson will meet 

regularly with the ACCC’s responsible Minister and/or his office to provide 

updates on ACCC activities and matters of significance to the government, 

and other ministers as required. The ACCC (and the AER in its SoI) also 
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commit to ensuring that best practice is employed in its regulatory practices 

and that the regulator commits to assessing the compliance costs of its 

action. 

These measures represent the more formal accountability framework 

mandated through government policy and/or legislation. However, they are 

also important in what they offer business and the public in that they provide 

a rich vein of information that can be accessed at various levels of 

complexity to both inform and guide. 

Section B: ACCC telecommunications regulatory framework 

As noted above, the ACCC has a range of regulatory functions in 

relation to national infrastructure industries as well as a prices oversight role 

in some markets where competition is limited. The ACCC’s functions 

include: 

 determining the prices and access terms and conditions for some 

nationally significant infrastructure services 

 monitoring and enforcing compliance with industry-specific laws 

for bulk water, energy and communications 

 monitoring and reporting on prices and quality of particular goods 

and services to provide information about the effects of market 

conditions 

 disseminating information to help stakeholders understand 

regulatory frameworks and the structure and operation of 

infrastructure markets 

 providing advice when requested by governments and policy 

agencies on how efficient regulatory outcomes and competitive, 

well-functioning markets can be achieved. 

Part XIB and XIC of the CCA are the communications industry-specific 

provisions of the CCA. Telecommunications markets in Australia were 

opened to full competition in 1997 and responsibility for the economic and 

competition regulation of the industry was passed to the ACCC. The 

ACCC’s role under the Competition and Consumer Act 2010 (CCA) is to 

promote competition and efficient investment in this and other regulated 

industries, including electricity, gas and aviation. 

The principal barrier to competition in network industries such as 

telecommunications is that they rely on facilities that are not easy or 

economic to duplicate. Therefore, a right of access is provided for 

competitors wishing to use these facilities. The task is to ensure fair prices 
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and non-price conditions of access for the benefit of wholesale users, while 

encouraging adequate investment in new facilities. 

The ACCC administers the telecommunications specific provisions in 

the CCA, comprising the competitive safeguards contained in Part XIB, and 

the access regime contained in Part XIC. Significant amendments to the 

industry-specific provisions were passed by Parliament in late 2010 to 

streamline access arrangements and address industry structure issues 

The ACCC has additional communications-specific responsibilities 

under the following national legislation: Broadcasting Services Act 1992; 

Copyright Act 1968; National Broadband Network Companies Act 2011; 

Radiocommunications Act 1992; Telecommunications (Consumer 

Protection Services Standards) Act 1999; and the Telecommunications Act 

1997. 

Objectives 

The core objectives of the ACCC’s communications function, which is a 

part of the broader Infrastructure Regulation Division, are to:  

 deliver network regulation to promote competition and meet the 

long-term interests of end users. 

 improve the workability of emerging markets by enforcing market 

rules and monitoring market outcomes. 

Access regulation 

Part XIC of the CCA supports the development of a competitive 

telecommunications industry by allowing services to be ‘declared’, a process 

that determines which services are regulated by the ACCC. Once declared, a 

service must be supplied, on request, to other providers for use in their own 

services. This arrangement guarantees access to telecommunications 

services in the interest of competitive services to end-users. 

In regulating the telecommunications sector, the ACCC aims to establish 

reasonable access terms that: 

 balance the interests of infrastructure owners, users and the broader 

public 

 achieve any-to-any connectivity 

 encourage efficient investment in, and use of, infrastructure promote 

competition for the long-term benefit of consumers and businesses. 
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Introduction of a new wholesale access network 

On 13 December 2013, the ACCC accepted the varied special access 

undertaking (SAU) lodged by the National Broadband Network Co (NBN) 

on 19 November 2013. The NBN is an entity owned by the Australian 

government and tasked with developing a national, open-access broadband 

network. The SAU, which will operate until June 2040, includes terms and 

conditions for access to the national network and sets the broad regulatory 

framework for effective engagement between NBN Co and access seekers to 

negotiate commercial agreements. 

Telstra’s (the current monopoly network provider) Structural Separation 

Undertaking (SSU) also includes commitments to safeguard competition 

until the NBN is built and Telstra has migrated its fixed line services to the 

new network. Of particular significance is Telstra’s commitment to 

providing equivalent service levels to wholesale customers and its own retail 

businesses. 

Anti-competitive conduct 

Part XIB applies certain general anti-competitive conduct provisions of 

part IV of the CCA to telecommunications carriers and carriage service 

providers (CSPs) via the ‘competition rule’. A carrier or CSP may breach 

the competition rule if it contravenes certain provisions of part IV in respect 

of a telecommunications market. 

A carrier or CSP may also breach the competition rule if it has a 

substantial degree of market power in a telecommunications market and 

takes advantage of that power with the effect, or likely effect, of 

substantially lessening competition in any telecommunications market, or 

takes advantage of that power and engages in other conduct and the 

combined effect, or likely effect, is to substantially lessen competition in 

any telecommunications market. 

Functions and powers 

Declaration and access conditions for communications services 

The ACCC can declare a service by: 

 holding a public inquiry and allowing access providers, access 

seekers and consumers to comment; or 

 accepting a special access undertaking from the provider of a 

service which effectively declares a particular service. 
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Once a service has been declared, the ACCC must make final access 

determinations for all services that it declares. These determinations enable 

the ACCC to set default price and non-price terms for declared services. The 

terms only apply where there is no commercial agreement between an 

access seeker and an access provider, creating a benchmark which access 

seekers can fall back on while still allowing parties to negotiate different 

terms. 

Oversight of Telstra’s structural separation 

As part of the ACCC’s role in ensuring a smooth transition to the NBN, 

it oversees Telstra’s SSU and migration plan. Together these outline how 

Telstra will progressively stop supplying telephone and broadband services 

over its copper and hybrid fibre coaxial (HFC) networks and migrate those 

services to the NBN. Each financial year the ACCC must monitor and report 

to the Minister for Communication on Telstra’s breaches, if any, of its 

structural separation undertaking and migration plan. 

Industry-specific codes and rules 

The ACCC is also involved in reviewing and overseeing a number of 

industry-specific codes and rules. On 4 July 2012, the ACCC began a review 

of the Facilities Access Code following changes to the Telecommunications 

Act 1997 and the CCA. The Facilities Access Code sets out arrangements 

for carriers wishing to install their equipment on or in facilities owned by 

other carriers. The facilities covered by the code include 

telecommunications transmission towers, the tower sites, and underground 

facilities designed to hold lines. 

The ACCC consulted on a draft decision to vary the code in May 2013. 

In September 2013, the ACCC decided to vary the code to remove obsolete 

references, reflect legislative changes and align it with Telstra’s SSU. 

Statutory reporting 

The ACCC collects a range of information from telecommunications 

companies to monitor competition, market developments and inform its 

decisions. The Minister can also require the ACCC to monitor and report on 

various aspects of competition within the industry. In addition, the ACCC 

reports to the Minster on Telstra’s compliance with retail price controls 

imposed by the Minister. 

In response to statutory reporting requirements, the ACCC released the 

following reports in 2013 14, all of which are available on the ACCC 

website: 
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 ACCC Telecommunications Report 2012–13 

 Telstra’s compliance with retail price control arrangements 2012–13  

 Telstra’s Structural Separation Undertaking – Compliance Report 

2012–13  

 NBN points of interconnection: Review of policies and procedures 

relating to the identification of listed points of interconnection to the 

NBN  

The ACCC’s involvement in the sector includes: 

 Access regulation which aims to: 

 balance the interests of infrastructure owners, users and the 

broader public 

 achieve any-to-any connectivity 

 encourage efficient investment in, and use of, infrastructure 

promote competition for the long-term benefit of consumers and 

businesses. 

 Introduction of a new wholesale access network: 

 agree and oversee the SAU as part of fundamental changes to 

the Australian Telecommunications sector 

 agree and oversee structural separation arrangements in regard 

to the former monopoly incumbent and current major market 

player (Telstra).  

 Investigation of telecommunications specific anti-competitive 

conduct and assist ACCC Enforcement Division in consumer 

protection investigations and litigation 

Accountability to a minister and the legislature 

The ACCC, in its telecommunications role, has the same accountability 

requirements as identified in the first section, that is, accountability to the 

Parliament through the appropriate minister. There is a slight complication 

in the case of the telecommunications area as there is another minister 

involved in telecommunications issues (Minister for Communications and 

Broadband). However, the formal requirements remain as stated with no 

additional requirements imposed due to the involvement of an additional 

minister. 
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There is however, a stakeholder engagement imperative whereby the 

ACCC takes action to inform the minister of impending decisions that may 

impact on his/her portfolio.  

Accountability to regulated entities 

Consultation 

It is standard practice for the ACCC to conduct multi-stage, public 

consultation processes as a cornerstone of its regulatory processes. These 

processes usually entail publishing a discussion paper on the ACCC website 

that regulated entities and affected parties can respond to. After reviewing 

submissions, the ACCC will then further consider its position on the matter 

and release a draft decision. Following another round of submissions to the 

draft decision, the ACCC will issue its final decision.  

The ACCC has also begun to experiment with forums that involve all 

sides to a particular issue and in which various suggestions and differing 

views are aired with the involvement of senior ACCC staff and relevant 

Commissioners. This was a highly useful tool in the assessment of the NBN 

undertaking and the range of matters that concerned the industry, lobby 

groups (such as consumer groups) and NBN itself. This may become a 

business as usual tool for the ACCC communications area in future matters.  

Infrastructure Consultative Committee 

The Infrastructure Consultative Committee was set up in 2006 to 

facilitate discussions on the broad issues of infrastructure and infrastructure 

regulation. The committee was selected to be representative of the diversity 

of infrastructure interests and includes representatives from energy, 

telecommunication, water, rail, ports, and airports. This committee also fits 

well with the overall ACCC commitment to transparency encouraging 

greater visibility across the various infrastructure sectors and demonstrating 

the ACCC’s regulatory approach and broader philosophy of economic 

regulation. 

The committee is an important mechanism for the ACCC to gain 

feedback from stakeholders in the infrastructure sector. Operational issues 

and the specifics of decisions that are before the ACCC and AER are not the 

focus of this committee. Rather, the emphasis is on issues in the practice of 

regulation that cross the different infrastructure sectors. 
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Wholesale Telecommunications Consultative Forum 

The Wholesale Telecommunications Consultative Forum was 

established in 2012 to provide an opportunity for meaningful dialogue 

between the ACCC and the telecommunications industry. It also provides 

information to increase the ACCC’s understanding of structural separation 

and migration issues and to assist the ACCC in undertaking its roles under 

the CCA and Telecommunications Act 1997. A range of wholesale 

telecommunications industry participants and other interested parties have 

been invited to the forum to ensure a wide range of relevant views are 

represented. 

Accountability to the public 

Many of the tools and mechanisms reported above are useful to the 

public in providing reports on the work of the ACCC’s communications area 

and giving the public the opportunity to make informed assessments of the 

regulator’s performance. Importantly, the fact that these processes are 

available on the ACCC web site (and directly through a set of contacts and 

interested persons that has grown over time) means that there is a greater 

likelihood of involvement in the various regulatory processes from a wider 

group of stakeholders. It also means that the regulatory processes and 

associated decisions are better understood and that criticism if forthcoming 

is based on a better appreciation of the issues. 

The ACCC has prepared a number of fact sheets for consumers that 

describe in simple, non-technical language how the ACCC sets rules for the 

supply of telecommunications services: www.accc.gov.au/regulated-

infrastructure/communications/accc-role-in-communications/consumer-fact-

sheets-for-telecommunications-services.  

This is an important element of the ACCC’s efforts to inform the public 

more broadly of its role in the telecommunications sector. In terms of 

transparency it allows the general public to gain much greater clarity into the 

complex world of telecommunications services and markets. As with the 

Office of Rail Regulation in the United Kingdom this practice helps to 

encourage a more educated consumer cohort able to call service providers as 

well as the regulator to account and to provide better informed input into 

regulatory processes.  

http://www.accc.gov.au/regulated-infrastructure/communications/accc-role-in-communications/consumer-fact-sheets-for-telecommunications-services
http://www.accc.gov.au/regulated-infrastructure/communications/accc-role-in-communications/consumer-fact-sheets-for-telecommunications-services
http://www.accc.gov.au/regulated-infrastructure/communications/accc-role-in-communications/consumer-fact-sheets-for-telecommunications-services
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Transparency 

The ACCC publishes the latest regulatory reports, determinations and 

issues papers on its website along with up-to-date information on ongoing 

processes such as:  

 the ACCC’s final determination of NBN Co’s Special Access 

Undertaking  

 implementation of Telstra’s Structural Separation Undertaking and 

migration plan, including implementation of the independent 

telecommunications adjudicator scheme  

 access determination inquiries  

 lodgement of access agreements by carriers or carriage service 

providers relating to access to a regulated service.  

These papers help inform stakeholders about key industry developments 

and current consultations. The ACCC Telecommunications Report is an 

annual report that provides an in-depth view on the telecommunications 

sector and its various services and products. It takes a particular position in 

informing readers on the competitive developments in the sector to give a 

year on year assessment of the progress of the markets. 

The Accountability and Transparency section in the introduction to the 

ORR case study noted the diversity of parties with an interest in the 

performance of the regulators. This diversity in turn requires a range of 

transparency measures to satisfy the demands of the various actors, both in 

depth of information and complexity. The set of formal and informal 

measures cannot be viewed in isolation. Each measure should complement 

the other and the extent to which they are implemented will reflect the 

cultural commitment of the regulators’ senior management to a fully 

transparent approach to its duties and practices. 

Formal requirements provide confidence to Ministers, Parliament and 

relevant central treasury and finance departments as to the performance of 

the ACCC in responding to policy imperatives and its stewardship of 

taxpayer funds. These measures also allow interested observers to put 

together a full picture of the ACCC’s communications role operations and 

its impact on the market. 

The formal PBS, SoE/SoI, corporate plan and annual reports and Senate 

Committees, work hand in hand with the ACCC processes around 

consultation, public process, a web site in which is information rich, and a 

willingness of the regulator to develop, implement and report on its KPIs. 
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One of the important and sometimes underrated tools available to 

regulators, and noted in the NER PAFER pilot and the ORR case study, is to 

publish well researched reports on the broader market, not just on specific 

regulatory decisions. The ACCC’s telecommunications report continues this 

theme. While the reports are not directly related to statutory decisions, or 

obviously part of the individual suite of accountability and transparency 

measures, they do give observers a clear, year on year picture of the market. 

This allows much better informed judgments as to the impact or otherwise 

of the regulatory regime in either aiding or restricting the development of 

competitive markets. 

Section C: AER regulatory framework 

The Australian Energy Regulator (AER) is an independent entity under 

the Competition and Consumer Act 2010 (CCA), consisting of two 

state/territory members and one Commonwealth member. The CCA sets out 

the process for appointing AER Board members and making decisions. 

The AER’s functions are set out in the national energy legislation and 

rules, which include the National Electricity Law, the National Gas Law and 

the National Energy Retail Law. The Australian Energy Market Agreement 

2004 sets out the co-operative legislative framework of the states/territories 

and the Commonwealth. South Australia is the lead legislator, and the other 

jurisdictions then apply the national energy legislation. Independence in its 

decision-making is guaranteed under the enabling legislation. 

Objectives 

The AER’s core objective is to maintain and promote competition in 

wholesale energy markets; 

 build consumer confidence in energy markets; 

 promote efficient investment in, operation and use of, energy 

networks and services for the long-term interests of consumers; and 

 strengthen stakeholder engagement in energy markets and 

regulatory processes. 

Functions and powers 

The AER regulates energy markets and networks under national energy 

market legislation and rules. Its core functions, which mostly relate to 

energy markets in eastern and southern Australia, include: 
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 setting the prices charged for using energy networks (electricity 

poles and wires and gas pipelines) to transport energy to customers; 

 monitoring wholesale electricity and gas markets to ensure suppliers 

comply with the legislation and rules, and taking enforcement action 

where necessary; 

 regulating retail energy markets in the ACT, Queensland, South 

Australia, Tasmania (electricity only) and New South Wales. This 

includes enforcing compliance with retail legislation; authorising 

retailers to sell energy; approving retailers’ policies for dealing with 

customers in hardship; administering a national retailer of last resort 

scheme; reporting on retailer performance; educating consumers and 

small businesses about their energy rights; and managing the energy 

price comparison website – Energy Made Easy;  

 publishing information on energy markets, including the annual 

State of the energy market report and more detailed market and 

compliance reporting, to assist participants and the wider 

community. 

In addition, the AER assists the ACCC with energy related issues arising 

under the CCA, including enforcement, mergers and adjudication. 

Reform agenda 

In addition to the broader governance reform agenda noted above, over 

2012 there were reviews across the full spectrum of energy regulation. 

These included: 

 a wholesale review of the rules that set out how network prices are 

determined, which was initiated by the rule changes lodged by the 

AER; 

 a review of the effectiveness of the process for reviewing the AER’s 

regulatory decisions; 

 a review of the effectiveness of the Australian Competition Tribunal 

as the review body; 

 reviews of how reliability standards are set; 

 reviews of how the demand side can be better incorporated into the 

market; and 

 a range of reviews considering how the long term interests of 

consumers can be better integrated with the regulatory process. 
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On 15 November 2012, the Australian Energy Market Commission 

(AEMC) made a final determination on new rules to regulate electricity 

network prices.  

The new rules better equip the AER to develop methods and processes 

to achieve efficient outcomes in setting revenues and prices for consumers 

in a number of areas. They include how the rate of return on capital is set. 

The new National Electricity Rules mean the AER is able to adapt its 

approaches to the nature of the business it is regulating. They clarify the 

AER’s powers to undertake benchmarking, including requiring the regulator 

to publish annual reports on the relative efficiencies of electricity network 

businesses. The new rules aim to promote greater confidence in regulatory 

outcomes through improved operational effectiveness. 

This enhanced framework comes hand in hand with a renewed emphasis 

on and commitment from the AER to its accountability. This is evident in 

improved reporting in regards to its strategic and operational plans and 

performance against a well-developed and institutionalised set of KPIs.  

On 7 December 2012, the COAG endorsed a comprehensive package of 

national energy market reforms developed collaboratively by the Standing 

Council on Energy and Resources (SCER) to respond to the challenges of 

rising electricity prices. 

The package of reforms aimed to restore the focus of the electricity 

market on serving the long term interests of consumers and was built around 

four key themes: 

 strengthening regulation; 

 empowering consumers; 

 enhancing competition and innovations; and 

 ensuring balanced network investment. 

Better Regulation programme 

The AER's Better Regulation programme aimed to deliver an improved 

regulatory framework focused on promoting the long term interests of 

electricity consumers. This followed from changes to the National 

Electricity and Gas Rules that were published by the Australian Energy 

Market Commission on 29 November 2012. 

As part of the Better Regulation programme the AER: 

 Published a series of guidelines in November and December 2013 

which set out the AER’s approach to regulation under the new rules. 
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 Established a Consumer Reference Group to make it easier for 

consumer representative groups to have input into the Better 

regulation consultative process without necessarily writing formal 

submissions. 

 Established a Consumer Challenge Panel within the AER on 1 July 

2013. The Panel provides an independent consumer perspective to 

challenge the AER and network service providers during 

determination processes. 

Accountability and transparency 

Accountability to a minister and the legislature  

COAG arrangements 

The following discussion relates to accountability and transparency 

mechanisms beyond those noted above in the general discussion of the 

ACCC and AER. 

The Council of Australian Governments (COAG) Energy Council is 

responsible for major energy reform and the national energy legislation. The 

council consists of the Commonwealth, State, Territory and New Zealand 

energy and resources ministers.  

The AER reports biannually to the ministers on work activities, key 

market outcomes and, if requested, its views on reform proposals. The AER 

Chair and CEO usually attend part of each COAG Energy Council meeting 

to discuss energy market and network regulation issues. 

The COAG Energy Council in March 2014 outlined what it expects 

from the AER under new accountability and performance frameworks. In 

response, the AER in June 2014 published its inaugural Statement of Intent, 

setting out how it will meet those expectations during 2014-15, including 

through its strategic priorities and wider ongoing work programme. The 

statement also sets out deliverables and performance indicators to measure 

the AER’s progress in meeting expectations. 

These deliverables and performance indicators are reported on in the 

AER Annual Report, which provides all interested parties the opportunity to 

assess regulatory performance, including where measures aren’t met and 

performance has suffered.  
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Portfolio budget statements and corporate plans 

As noted above, each year, as part of the Commonwealth Budget, the 

Portfolio Budget Statement: Treasury Portfolio budget papers sets out 

programme deliverables and performance indicators for the AER. From the 

portfolio budget statement, an AER and ACCC corporate plan is developed. 

The AER then develop an internal business plan that reflects the corporate 

plan and the portfolio budget statement. It contains a risk matrix to help the 

AER minimise risks. This plan is public and has strong links to the SoE. 

Accountability to regulated entities 

Consultation  

The AER expressly aims to avoid a regulatory approach based solely on 

an iterative ‘documentation exchange’. Instead, it wants to focus more on 

inquiry, questioning and understanding. To strengthen accountability to 

regulated entities in day to day dealings the AER have relationship 

managers at the Director level to handle communication with each business, 

and to facilitate communication between the business and staff. Regulated 

businesses can also present key aspects of their proposals to the AER Board, 

a development that has helped to ensure regulated businesses have their 

views heard by the decision makers.  

Given the nature of the AER’s role in wholesale and retail energy 

markets, the AER regularly contacts generators, energy retailers and other 

energy businesses. This includes formal, issue specific contact, as well as 

informal, relationship building contact. 

When undertaking regulatory decisions, it is standard practice for the 

AER to conduct multi-stage, public consultation processes. These processes 

usually entail publishing a discussion paper on the AER website that 

regulated entities can respond to. After reviewing submissions, the AER will 

then further consider its position on the matter and release a draft decision. 

Following another round of submissions to the draft decision, the AER will 

issue its final decision. 

Judicial review 

Network businesses can seek a merits review of AER decisions by the 

Australian Competition Tribunal. If the Tribunal reviews a network pricing 

decision, the AER are a party to the review. The AER must act as a model 

litigant, using its best endeavours to help the Tribunal make its decision. The 

Tribunal can remit a regulatory decision (or aspects of a decision) to the 
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AER for further consideration. Further, the courts can review the AER’s 

decisions on administrative grounds. 

Accountability to the public 

Recent energy policy reforms and review recommendations identified 

ways for the AER to engage more productively with energy consumers and 

businesses. This improvement is vital; a lack of consumer engagement in 

network pricing decisions makes it difficult for the AER to assess whether 

network business proposals reflect the services consumers want. More 

generally, an imbalance in the views reflected in regulatory decisions can 

reduce consumer confidence in the energy market, its regulation and its 

outcomes.  

The regulatory framework with the network businesses’ proposals is 

complex, which can limit consumer engagement in network decisions. 

Consumer representative organisations highlighted their need for significant 

resources and specialist skills to contribute meaningfully to the AER’s 

regulatory reviews. This problem was recognised in recent reforms to the 

energy rules, and in reviews by the Merits Review Expert Panel, the Senate 

Select Committee and the Productivity Commission. 

The reviews identified value in stronger consumer involvement in 

determining how energy businesses are regulated, and in undertaking 

regulatory processes. So, the reforms target more constructive approaches 

for the AER and energy businesses to engage with consumers. In response, 

the AER introduced several initiatives to increase consumer participation in 

the energy sector and AER processes: 

 established a Consumer Reference Group as part of the Better 

Regulation programme so consumer representatives could more 

meaningfully participate in the process;  

 developed a service provider consumer engagement guideline to 

help network businesses deliver on their new obligations to engage 

with consumers when developing their regulatory proposals; 

 introduced a Consumer Challenge Panel to help incorporate 

consumers’ interests in decisions on the prices energy network 

businesses charged; and 

 used the Customer Consultative Group to help understand consumer 

perspectives on retail energy market issues.  

The Consumer Challenge Panel and Customer Consultative Group 

complement wider initiatives aimed at empowering consumers. The COAG 

Energy Council has established a national energy consumer advocacy body, 
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Energy Consumers Australia. The consumer advocate will engage with 

consumers and build expertise and capacity on issues that advance energy 

consumers’ interests. It will also manage and fund grants for research to 

engage and influence policy development and consumer education in the 

markets.  

Transparency 

As with telecommunications and the ORR’s transparency framework 

(for which, see the case study below) many of the accountability 

mechanisms discussed above in reference to both the ACCC and AER are 

fundamental in assuring transparency. Annual reports, corporate plans and 

especially for the AER its SoI are all extremely important transparency 

mechanisms.  

The SoI in particular provides substantial information on the proposed 

work programme and when read in conjunction with the AER’s annual 

report allows a reader to draw conclusions as to the success or otherwise of 

the AER in meeting its goals. This is a powerful tool both in terms of 

holding the regulator to account but also in ensuring that there is a high 

degree of discipline imposed on the regulator to meet its commitments. 

The AER is clear in informing its stakeholders through these reports of 

its challenges and any gaps in achieving the tasks it has set itself. 

AER Stakeholder Engagement Strategy 

The AER Stakeholder Engagement Strategy is an important additional 

element of the AER’s accountability and transparency framework. The 

strategy was specifically designed and implemented in recognition that the 

decisions the AER makes and the actions taken in performing its regulatory 

roles and other activities, affect a wide range of individuals, businesses and 

organisations 

The Stakeholder Engagement Framework works towards ensuring all 

stakeholders have the opportunity to engage and thereby build trust in the 

regulators’ decision making by providing a structure that allows 

stakeholders’ needs and interests to be consistently, transparently and 

meaningfully considered. 

The core objectives are based around building strong and effective 

communication channels and facilitating understanding by the stakeholders, 

especially by enhancing the clarity, accessibility, relevance and timeliness of 

communication. However, the framework also plays a role in accountability 

through the commitment to stakeholders in regard to the provision of and 

access to proper information. The Engagement Framework sets out a set of 



3. AER AND ACCC’S TELECOMMUNICATIONS REGULATION – 77 

 

 

GOVERNANCE OF REGULATORS’ PRACTICES: ACCOUNTABILITY, TRANSPARENCY AND CO-ORDINATION © OECD 2017 

principles that underpin its commitment to its stakeholders. The fact that 

these are published, reported on with a commitment to measure engagement 

provides a strong discipline on the AER, complementing the range of 

accountability mechanisms already identified: 

 Principle 1: Clear, accurate and timely communication 

 Principle 2: Accessible and inclusive 

 Principle 3: Transparent 

 Principle 4: Measurable 

AER also commits to reviewing and evaluating the performance against 

the above principles and, if necessary, amending and adding to this 

document. The AER also commits to reporting publicly on any review 

following consultation with stakeholders. 

Stakeholder survey 

Stakeholder surveys are a useful tool to seek feedback on performance. 

When results are also published they greatly reinforce the picture of an 

accountable and responsive regulator. Surveying a broad range of 

stakeholders and publishing the results is helpful in promoting transparency 

and good governance, including accountability.  

The AER periodically survey external stakeholders and publish the 

results on its website. These surveys of consumer representatives, the 

businesses the AER regulates, other energy bodies, departments and 

ministers, focus on the AER’s performance, consultation, reputation and 

communication. The ratings empirically measure how the AER meets a set 

of key performance indicators. The results provide highly relevant and 

useful input to the AER’s planning and operational processes and also allow 

the agency to clarify how it is viewed in terms of its work in developing its 

strategic priorities and approach to stakeholder engagement.  

These feedback loops are important for both regulator and regulatory 

observers in that they provide strong basis for decision making and for 

assessing perceptions as to the effectiveness or otherwise of the regulator. 

Care must always be taken in interpreting surveys, and particular in 

considering whether negative commentary or sentiment is a result of poor 

practices or the more mundane dislike of what are otherwise strong 

regulatory decisions. 

The first set of questions in the survey is about the AER’s overall 

performance. They go to the key capabilities of a good regulatory agency, 

such as impartiality, transparency and timeliness of decisions. The survey 
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then seeks more specific feedback on three areas of performance, namely 

engagement, communication and technical capability. 

Performance indicators 

The AER includes a chapter in its Annual Report that reports on 

organisational performance against a comprehensive set of target 

deliverables. For each indicator, the AER includes a “traffic light report” – a 

green light indicates achievement of the performance target, and light green 

and dark grey lights indicate failure to fully achieve. Where the AER does 

not meet a performance target, it explains why. And, in some instances, 

outlines measures to improve performance. 

In addition to quantitative targets the AER has a range of qualitative 

measures that it reports on. Like many other successful regulators the AER 

takes considerable time and effort in explaining the actions it undertakes 

through well written case studies and stories relating to its operations. 

The performance indicators are set around each of the strategic priorities 

in the AER’s forward plan. Currently these are: 

 The Better Regulation programme 

 Strengthening stakeholder engagement 

 Building confidence in markets 

 Improving internal capabilities 

For example, the indicators for the Better Regulation Program include 

publishing a specific number of guidelines; preparation of clear consultation 

documents clearly identifying stakeholder views and the AER’s response to 

them; internal review of effectiveness in delivering the program; engage 

with regulated business to ensure compliance with the program as evidenced 

by engagement processes, forums etc. Each objective is similarly assessed 

through a number of indicators with results published and if necessary opens 

to examination and assessment by third parties.  
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Notes 

 

1. Government of Australia (2005), “Treasury Portfolio Budget Statement 2005-

2006), www:budget.gov.au/2005-06/pbs/html/index_tsy.htm. 

2. See Appendix A for a short note on challenges arising from the ACCC/AER 

institutional model. 

3. www.finance.gov.au/resource-management.  

4. Note the similarities and links to the NER’s PAFER (see OECD, 2015c). 

5. ACCC and AER Corporate Plan 2014-15.  

http://www.finance.gov.au/resource-management
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Chapter 4 

 

Portugal’s Water and Waste Services Regulation Authority 

This chapter presents some of the arrangements and practices related to co-
ordination put in place by Portugal's Water and Waste Services Regulation 

Authority. 
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In the early 1990’s the Portuguese government undertook concerted 

efforts to reform the water and the waste sectors. The process of reform 

recognised the fundamental importance of having effective operations in the 

delivery of water, wastewater and municipal waste management services to 

the public as essential infrastructure to support ongoing economic 

development and to underpin the well-being of the Portuguese people. 

Linking the sectors in a planning and strategic development sense is 

important as poorly designed and implemented wastewater operations can 

negate any potential improvements in the delivery of water and lead to 

major environmental and health problems. 

The availability of these services to an acceptable level across Portugal 

was, and still remains, a principal target of and high priority for the 

country’s development. Portuguese policy makers and politicians recognised 

the underlying natural monopoly network elements much of the drinking 

water and wastewater management services sector and the legal monopolies 

inherent in the arrangements for much of the municipal waste sector. This 

required the establishment of a regulatory regime and associated 

institutional arrangements to support the broader policy aims to prevent 

undue influences from undermining the policy intent. 

The goals of policy makers in regard to developments in these sectors 

are built around ensuring delivery to and protection of consumers in the face 

of the natural and legal monopoly providers. The regulatory regime was 

designed in the context of services that are essential and indispensable to a 

modern economy. Policy makers also embedded equity of access and 

efficient delivery in building the legal and regulatory framework. These 

protections in recognition of consumer rights and needs have been 

embedded under the umbrella of maintaining the financial viability and 

protection of the legitimate interests of the various service providers, be they 

public, private, municipal or a combination thereof. 

The need for the Portuguese regulator, the Water and Waste Services 

Regulation Authority (ERSAR), to develop strong links with other 

participants becomes obvious when one observes the number of players. The 

Public Administration may need to be involved in, or at a minimum be 

advised of, the regulator’s operations where they may impact on the other 

Department’s or Agency’s interests. These could include planning 

departments, finance and treasury, environmental departments and those 

involved in economic and regional development. 

In addition there are numerous individual municipalities, associations of 

municipalities, inter-municipal companies, public companies, private 

concessions and private companies providing management services. A 

modern state is a highly complex organism with myriad of interactions and 
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it is no longer possible for the various arms of the state to work in isolation. 

The regulatory agency cannot achieve its goals, no matter how simple, by 

working in a vacuum ignoring other interested parties. Arrangements need 

to be put in place in order to enable smooth, efficient operations, especially 

where there are crossovers in jurisdictional responsibilities. 

Box 4.1. ERSAR goals 

The fact that the water services represent natural monopolies of a local or 

regional basis predictably affects the competition in the sector. Due to this fact, 

consumers cannot choose the operator that they prefer or the price/quality 

relationship that they see as more convenient. Therefore, regulation has as a main 

goal the protection of the interests of the consumers of the services, by promoting 

the quality of the service provided by the operators and by ensuring the 

moderation of the tariffs charged by them. 

However, this should be done considering the economic viability and the 

legitimate interests of the operators, while ensuring service sustainability in the 

medium and long terms. ERSAR also aims to promote other economic activities 

within the water and waste sector through the reinforcement of the 

entrepreneurial activity, as well as the contribution of these services to 

environmental sustainability. 

Perceived as a modern tool of government intervention, the strengthening of 

regulation is viewed as a fundamental step for the steady growth of the sector, 

considering Portugal's current stage of development. The regulation is a clear sign 

of Portugal's transition from a phase of high infrastructure investment to a period 

of stabilisation and high standards of quality of service. 

Source: ERSAR Board of Directors, www.ersar.pt/website_en/. 

Institutional setting 

Sector overview  

ERSAR’s scope of intervention is divided into two sectors: the water 

services sector and the solid waste sector. A set of overarching principles 

guide the policy and regulatory settings within the sectors. These principles 

include universal access, continuity of service, quality of service and 

efficient and equitable pricing. Within this structure there are two basic 

categories: bulk or retailing, depending on the operations of the particular 

sector operators.  

  

http://www.ersar.pt/website_en/
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The multi-municipal state owned systems are responsible mostly for 

bulk services, while the municipal systems are responsible for retail 

services. These correspond to the bulk and retail activities of drinking water 

supply, wastewater management and municipal waste management. 

The water sector is in turn sub-divided into the drinking water supply, 

including abstraction, treatment and distribution, and wastewater 

management, which includes collection, transportation, treatment and 

disposal.  

In the drinking water supply system the bulk component is located 

upstream from the distribution network and provides the physical 

connection from the water resources to the retail system. The retail system is 

composed of those activities and assets connected to the end-user. In some 

circumstances these are integrated from the upstream to the end user.  

In the case of wastewater management services, municipal systems have 

responsibility for the retail activities, which encompass the collection and 

drainage of wastewater for multi-municipal systems. A bulk system includes 

the connection of the retail system to the point of wastewater discharge. 

Overall ERSAR oversees in some form or the other the operations of 400 

plus operators between the various sectors. 

The strategic plans for the sector have been regularly prepared and 

revised since 1993 with a set of strategic objectives and targets. These plans 

defined concrete measures to be undertaken by several actors, with an 

instrumental intervention of the State-owned holding “Águas de Portugal” 

(mainly for the bulk sector, through regional companies), of the 

municipalities (on the retail sector) and allowing also for private 

participation through concession and delegation contracts made by 

municipalities. Those plans have sequentially established ambitious targets 

to be achieved and resulted in very positive results regarding water and 

waste service. In the last 20 years Portugal has come from a poorly managed 

and substandard situation to a quite acceptable where several indicators are 

in line with the best in Europe. To illustrate this, some figures:  

Table 4.1. Indicators of water access and quality 

Indicator 1993 2013 

Access to drinking water supply through public networks 81% 95% 

Drinking water quality considered safe for human consumption according to 
EU directives 

50% 98% 

Number of annual episodes of Hepatitis A (waterborne disease) 530 8 

Access to urban wastewater management through public networks with 
adequate treatment 

28% 80% 
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Table 4.1. Indicators of water access and quality (cont.) 

Quality of surface waters according to EU directives 19% 78% 

Quality of coastal bathing waters according to EU directives 55% 99% 

Quality of river bathing waters according to EU directives 17% 95% 

Access to solid waste management with adequate treatment  23% 100% 

Valorisation of solid waste 9% 46% 

Source: Information provided by ERSAR. 

The third generation of strategic plans (PENSAAR 2020 and PERSU 

2020) has been discussed and have been presented publicly, establishing 

targets for the period until 2020, mainly focused in improving the 

management and efficiency of water services. The projected investment for 

this period is around EUR 3 500 million for water and wastewater services 

and EUR 800 million for solid waste services. 

There are two Portuguese government bodies responsible for developing 

and monitoring the two strategic plans for water and waste water. These are: 

 ERSAR, which has responsibility for economic and quality 

regulation of the services and national regulation of drinking water 

quality; and 

 the Portuguese Environment Authority (APA), which is the national 

water authority and the national waste authority, having a broader 

responsibility for environmental issues, namely water resources.  

Legislative framework  

ERSAR is the Portuguese authority tasked with the economic and 

quality of service regulation of drinking water supply services, wastewater 

management services and municipal waste management services. It is also 

the national authority for drinking water quality. 

Its legislative framework is substantially set around a suite of laws 

approved in 2009. However, the initial steps towards the current institutional 

framework were initiated in 1997 with Decree-Law No. 230/97 30th August 

and the establishment of ERSAR’s predecessor, the Institute for Regulation 

of Water & Solid Waste (IRAR). This followed actions begun in 1993 to 

address structural, pricing and other strategic issues the Portuguese water 

supply, urban wastewater and solid waste management sectors. These 

reforms, among other measures, have created several regional bulk service 

systems responsible for the abstraction and treatment of drinking water and 
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for the treatment and disposal of urban wastewater, and aimed at having 

more operational efficiency and economies of scale in terms of this service. 

Decree-Law No. 243/2001 5th September extended the remit of IRAR 

to drinking water quality. In October 2009 the IRAR was transformed into 

the ERSAR through Decree-Law No. 277/2009 of 2nd October which 

extended the scope of the regulatory authority. This was an important step in 

the evolution of the regulator as it extended its regulatory oversight to all 

operators. Prior to 2009 the regulator did not have oversight of the operators 

under direct and delegated municipal management. The new regulatory 

framework became fully operational in August 2011. ERSAR also has full 

status as the national authority for drinking water through the 2001 

legislation that became fully applicable 25 December 2003. 

More recently Law No. 10/2014 6th March has adapted ERSAR’s 

statutes to a new, fully independent regulation framework applied to all 

utilities regulators, which was established through Law No. 67/2013 of 28th 

August 2013. This has granted ERSAR with further independence 

dispositions and additional responsibilities in terms of economic regulation, 

especially in municipality managed services. 

These reforms in regulatory laws followed a trend of adding 

responsibilities to the regulator both in terms of the scope of its intervention 

(to all operators) and of its regulatory powers. This was done following the 

growing recognition of the importance of regulation in solving the key 

structural problems of the sector, mainly in terms of its sustainability and 

aiming to increase quality of service. 

Decree-Laws No. 362/98 of 18th November and 277/2009 of 2nd 

October and Law No. 10/2014 of 6th March have provided the legislative 

underpinning for ERSAR’s establishment encompassing as they do the 

regulator’s statutes. Due to the complexity of the market and the multi-

utility natures of the regulator there is, as noted above, a suite of laws that 

provide the legislative backing for the regulatory arrangements. 

Those not mentioned above include: 

 Law No. 23/96 of 26th July which established oversight in the 

provision of services of general interest 

 Decree-Law No. 90/2009 of 9th April regulating public partnerships 

between the central state and municipalities 

 Decree-Law No. 194/2009 of 20th August referencing the municipal 

owned services law 
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 Decree-Law No. 195/2009 of 20th August that revised the state 

owned services law 

Independence 

ERSAR is an independent authority with binding powers regarding the 

regulation of operators and an advisory role to governments regarding 

national strategy and legislation. Its independence is explicitly stated in 

statutes, which provides the regulator with the confidence to make decisions 

free of third party interventions, including being overridden following 

government assessment. ERSAR is entirely funded through industry fees 

which are then passed to consumers as a cost, which again provides another 

level of insulation from unwarranted government interventions. In addition, 

Board members cannot be removed before the end of their term, except for 

specific misconduct provided in the statutes (but not on political grounds), 

while technical staff are employed on the basis of their skill set, not due to 

political influence or criteria. 

ERSAR has the power to issue binding regulations without having to 

obtain approval from other bodies, including government. ERSAR 

regulations cover topics such as tariffs and economic regulation, quality of 

service regulation, drinking water quality, user interface, regulatory 

compliance, among others. ERSAR regulations do not need approval by 

other government bodies and their scope of is restricted to operators’ actions 

in terms of service provision. Other overarching new legislation that impacts 

at the national level needs to be approved by government or through the 

Parliament. Individual decisions regarding the operators are not subject to 

approval or official guidance from the government or the Parliament.  

Portuguese regulatory policy recognises the natural monopoly elements 

of the water sector inherent in its network structure. While there is no basic 

natural monopoly in the waste sector, there are legal monopolies arising 

from contractual arrangements.  

Mandate and role 

Regulatory objectives, scope and model 

As described above, the regulator was established as part of a much 

broader process of regulatory reform aimed at building strong, technically 

efficient, and universal W and WS sectors. It was intended to protect the 

public interest in recognition of the fundamental role water and waste 

services play in society and to make service providers more accountable. 

With the existence of private operators and major structural change being 

undertaken an effective, strong, independent regulator was also seen as an 
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important measure to accompany the privatisation measures. Also one of the 

important roles of the regulator is to provide rationality and harmonise 

practices and criteria for service provision.  

Box 4.2. ERSAR mission 

Public water supply, urban wastewater management and municipal waste 

management are public services essential to the well-being, public health and, 

finally, collective security of the population and economic activities, as well as to 

the protection of the environment. 

These services must respect the principles of universal access, uninterrupted 

and high quality of service and efficient and equitable prices. 

ERSAR aims to: 

 Ensure the protection of the water and waste sector users, always trying to 

avoid abuses resulting from the exclusive rights, focusing the control of the 

quality of the services provided and supervising the tariffs charged to end-

users; 

 Ensure equal and clear conditions in the access to the water and 

wastewater services and the operation of these services. This principle also 

applies to all contracts signed; 

 Reinforce the right to general information about the sector and, more 

precisely, about each operator 

Source: www.ersar.pt/website_en.  

 

The duties and objectives of the regulator are enshrined in legislation 

(Law No. 10/2014 6th March). 

As observed above, there are several types of operators in the W and 

WS sectors, including: 

 Directly managed by municipalities, including municipal services 

and municipal associations 

 Delegated service management with municipal owned corporate 

companies or companies established in partnership with the State, 

small scale (parish) run operators and/or user associations 

 Concessional arrangements, whereby systems are operated in 

Public-Private partnerships or through concessions or through other 

arrangements with private operators. 

http://www.ersar.pt/website_en
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State and municipal governments share responsibility for WWS within 

the Portuguese regulatory framework. The State is responsible for the bulk 

services (multi-municipal systems) while the retail services are 

responsibility of the municipalities (municipal systems). The three basic 

management models are referenced above: direct management, delegation 

and concessions. 

This means that ERSAR’s remit extends to private owned utilities; state 

owned utilities, both national and sub-national; all urban water services and 

rural water services (which include many small scale operators such as local 

parish and user associations). In undertaking its duties in regard to 

regulation and ensuring water quality, ERSAR oversees 432 operators in the 

water and waste sectors and 326 water supply operators in relation to water 

quality. 

The number of operators has reduced considerably in recent years, due 

to the devolution of delegated management by parishes and users 

associations (small scale operators) to the municipalities. This reduction also 

reflects the need to have operators with a more efficient scale, benefitting 

from economies of scale.  

In addition to ensuring quality of services provided through drinking 

water supply systems, urban wastewater and municipal waste systems by 

supervising the establishment, management and operation of those systems, 

ERSAR also is tasked with ensuring the stability and financial sustainability 

of the various systems. 

The regulatory framework ERSAR operates has as objectives: 

 The protection of users and consumers through ensuring appropriate 

quality of service and pricing  

 While also undertaking to consider the legitimate business interests 

of the regulated entities, including their financial viability. 

ERSAR’s regulatory model aims to focus on structural regulation of the 

sector, regulation of operators’ behaviour and additional regulatory activities 

around information provision and technical assistance. 

Structural regulation 

ERSAR: 

 Monitors national strategies for the sector. It follows the execution 

of these strategies and reports periodically on their progress and any 

identified shortcomings. 
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 Identifies legal aspects that need to be revised and propose its 

revisions to be approved by the government or Parliament. for 

example it may prepare or recommend proposals for new 

legislation, for example, concerning the legal regimes at municipal 

and multi-municipal levels, technical legislation on the water and 

waste services and the broader legal regulatory regime (these are 

done in co-ordination with the Ministry). 

Regulation of the operator's behaviour 

ERSAR: 

 Monitors contractual arrangements of operators by assessing how 

contracts are executed and intervenes, where necessary, in dispute 

resolution proceedings. 

 Undertakes the more traditional economic regulation of operators 

through price regulation, which aims to achieve efficient and 

socially acceptable prices while ensuring the operator's’ financial 

and economic sustainability. 

 Regulates quality of service, by assessing the service provided to 

end-users and promoting efficiency by benchmarking operators 

through the application of a system of indicators. 

 Promotes improved water quality through regulation of drinking 

water, evaluating the quality of water supplied to end-users, the 

benchmarking of operators and following up on non-compliance.  

 ERSAR has sanctioning powers for non-compliance with reporting 

of information and for non-compliance in timely solving of any 

drinking water problems.  

 Analyses consumers’ complaints and promotes conflict resolution 

between consumers and operators. 

Additional regulatory activities 

ERSAR: 

 Gathers and publishes information on the WWS to all operators and 

ensures that it is accessible to stakeholders and the general public 

through various channels, including annual reports on the sectors, 

ERSAR’s website, mobile apps.  
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 Provides technical assistance to operators, regularly engaging in 

activity and training courses, usually in partnership with universities 

and research and development centres. 

 Promotes innovation and technical research by working with 

universities and research centres, focused on the priorities of the 

sector, aimed at improving operators’ efficiency and better quality 

of service. 

 Is available to answer questions from all interested stakeholders. 

Economic regulation of W&WS 

This includes: 

 regulating tariffs; 

 setting quality reference standards for drinking water; 

 defining public service obligations (PSOs);  

 defining and ensuring technical industry and service standards;  

 setting incentive measures in the regulatory framework for the 

efficient use of water resources and for efficient investment 

incentives;  

 promoting innovative technologies and demand management 

practices; 

 gathering sound data and relevant information;  

 monitoring service delivery performance;  

 promoting customer engagement and separately undertaking 

consumer protection and dispute resolution actions;  

 supervising contracts;  

 ensuring uniform systems of accounts, for example financial 

accounts to allow availability of comparable and harmonised 

information regarding costs of service provision; 

 analysis of the investment plans and business plans of utilities and 

carrying out management audits on those utilities. 

This is a very broad remit and involves a range of actors, both direct and 

indirect, requiring a well-established communications framework, 

information flows and co-ordinated actions. 
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As would be expected the substantial range of performance information 

which is collected by the regulator is also made available to the public via its 

website.  

These include: 

 Industry and market performance (e.g. network faults); 

 Operational and service delivery (e.g. number of inspections);  

 Quality of regulatory processes (e.g. compliance with regulation and 

standards); 

 Compliance with legal obligations; 

 Economic and financial performance. 

ERSAR approves bulk tariffs based on a cost-plus model. New 

regulatory arrangements will convert the current model for bulk operators 

into a revenue cap model which incorporates incentives for efficient 

behaviour. This assessment is subject to public consultation. At retail level, 

a set of rules has been established regarding the tariff structure and regulated 

entities must take into account the cost of service and any relevant subsidies, 

which should be explicitly considered when calculating the tariff. Quality of 

service is regulated through the tariff system and through sanctions and 

awards following the approval of the assessment and auditing of the 

information collected to compute into 16 indicators per service. 

Internal organisation 

Governance model 

ERSAR is an independent authority established as a Commission model. 

While the legislation doesn’t specify the skillset and experience needed for a 

member of the board of the authority it establishes that their profile should 

be based on acknowledged reputation, independence and technical 

competence, professional experience and appropriate academic background 

to carry out their functions. In practice directors are expected to bring 

relevant experience, such as in public sector management, engineering, 

economics, regulation or the law. There is also a stakeholders’ advisory 

committee, the Advisory Council, where all relevant stakeholders are 

represented. The council expresses opinions on strategic action plans and on 

reports of those plans as well as on major regulatory decisions. 

The board of directors (Commission members) is supported by a number 

of operational departments established:  
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 Vertically by function – (Economical and Financial Analysis 

Department, Engineering Department – Water Sector, Engineering 

Department – Waste Sector, Legal Analysis Department and the 

Water Quality Department); 

 Horizontally for support areas – (Strategic Projects Department, 

Information Technology Department, Administration and Financial 

and Department and the Secretariat). 

As noted there is also an Advisory Council and, as with the majority of 

economic regulators in the OECD, a statutory auditor. The Advisory 

Council is currently composed of 35 members, which institutionally 

represent the major stakeholders in the sector, including public 

administration, operators, municipalities, professional and technical 

associations, consumer associations, industrial and agricultural associations, 

environmental NGOs and recognised experts. The Advisory Council is the 

consultation mechanism in the definition of the general intervention of the 

regulator, as well as issuing an opinion about the activities plan, activities 

report and public accounts, and proposing measures to improve the sector 

and the activities developed by the regulator.  

The term of office for members of the board is set at a non-renewable 

six years, a doubling of the previous three year renewable limit. The 

appointment of the agency head and members is made by the government 

following parliamentary hearings that issue a non-binding decision. 

Members cannot undertake or hold other employment or appointments 

outside government and can only be removed subject to a very specific set 

of grounds incorporated into the statutes via a court procedure or through a 

government decision following an independent inquiry. These include a 

general set of issues around malfeasance, mental or physical incapacity, 

breaches of the act, failure to disclose conflicts and neglect of duties.  

There is approximately 75 staff, with 21 employed to undertake mainly 

administrative tasks while the rest undertake technical work. Staffs are 

appointed through fair and open competitive processes and the skills set is 

spread across economics, the law, accounting, engineering, chemistry and 

social sciences. The agency is now exempt from the usual civil service 

salary rules following recent changes to the regulator’s statutes.  

As noted above, ERSAR is entirely funded by the consumers, through 

the industry, via fees for service and monies from penalties and fines. The 

fee structure depends on the level of activity of the regulated entity and on 

the number of customers. While it has separate funding with autonomy in 

the allocation of its budget, ERSAR is not able to go back to government or 
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entities for additional funding to cover unanticipated shortfalls, such as 

litigation expenses. 

Accountability mechanisms 

ERSAR is accountable to government (for budget measures as it must 

report annually on its budget to the government), the Parliament and to 

representatives of the regulated businesses who sit on the Advisory Council. 

The regulator is required to report at Parliament’s request on its 

performance. In recent years this has occurred at least twice a year. There is 

a legislative requirement for the regulator to report on its activities yearly 

and all this information is publically available via ERSAR’s web site. It is 

also required to report on the sector. These documents are then sent to the 

government, the Parliament, the members of the Advisory Council, 

operators and other relevant stakeholders. The publications are sent to over 

600 institutions yearly. 

Legislation requires ERSAR to publish a forward looking action plan, 

its operational costs and its Governance structure. Decisions of the regulator 

can be appealed through the courts on the basis of a breach of the law. In 

addition, there is a process of internal review where operators have a right to 

reply before the final decisions are made by the Board.  

Inter-institutional co-ordination and collaboration  

It becomes obvious from just a cursory examination of the regulatory 

framework and its numerous actors that ERSAR faces a considerable 

challenge in engaging with the broad range of stakeholders who have an 

interest in regulatory outcomes in the regulated sectors. With over 400 

regulated entities alone, including a number of municipal and/or quasi-

government entities, the regulator is faced with an enormous endeavour. 

Collaboration and co-ordination with the vast range of interested 

stakeholders becomes a major task and an important strategic tool for 

ERSAR.  

In the waste sector, ERSAR has established a framework within which it 

is able work with its main stakeholders via an information management 

system to collect and treat data. This framework not only promotes greater 

effectiveness regarding regulation, but also: 

 improved stakeholder awareness; 

 the achieving and maintaining of synergies;  

 greater transparency of procedures;  
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 the additional collection of information; and 

 greater legitimisation of regulation. 

Co-ordination with other arms of government 

There are several other government departments that are involved in 

W&WS. These include: 

 Ministry for the Environment and Energy (MAOTE), which is in 

some management models responsible for providing the service, 

through the Águas de Portugal holding company but also provides 

the broader policy and sector wide strategic planning; it works with 

the regulator in developing new sector wide legislation 

 Municipalities, which provide retail services in some cases and also 

agree to concessions to other operators. 

 The Portuguese Environmental Agency (APA), which exercises its 

mandate in relation to water planning, water abstraction and 

discharge licensing and shares responsibility with ERSAR in 

regards to monitoring of environmental sustainability of the 

regulated services 

 The Competition Authority, which enforces competition laws in the 

WWS and works with ERSAR in assessing mergers, expansion into 

other non-regulated markets, and in procurement procedures for 

water management services. 

 The health authorities, who are responsible for public health 

regarding possible events of impact of poor drinking water quality. 

In order to ensure effective co-ordination between the regulator and the 

ministry, the regulator is actively involved in formulating policy and in any 

subsequent refinement of that policy because of the vast amount of 

information and knowledge the regulator has about the services. ERSAR 

also provides advice to the Ministry and the minister on sector issues. It is 

also open to the ministry to call for co-ordination meetings with the 

regulator when this is deemed necessary. 

Regulatory decisions are recognised under the statutes as having been 

made independently of government, with no intervention allowed by 

through use of political power. The support role ERSAR undertakes for the 

ministry is related to technical advice in terms of service provision, without 

any policy decision intervention.  
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The enabling legislation allows the regulator to authorise subcontracted 

staff to undertake specific functions, such as inspections or compliance 

operations, mandated by the regulator. These are limited however to the 

field tasks of collection of information to fundament subsequent regulatory 

decisions. It also allows ERSAR to enter into agreements with other bodies 

and to share information with other regulators where it is deemed relevant 

and appropriate. 

To ensure effective co-ordination and clarity, there are also other 

mechanisms in place such as agreements that detail the respective roles and 

co-operation arrangements with other jurisdictional regulators (for example, 

with the Competition authority). There are also regular meetings of the 

Advisory Council and the usual ad hoc meetings on specific issues as they 

arise. 

As mentioned above the ERSAR Advisory Council includes 

representatives of all levels of government. The Advisory Council is 

involved in discussing and assessing the strategy and activities of the 

regulator and provides an additional institutional measure to underpin 

communication with other government actors.  

Strategies for co-ordination and collaboration 

Co-ordination across the range of stakeholders is essential in achieving 

the broader policy goals of the government in regard to the W&WS sectors. 

In addition to the numerous municipalities and the regulated entities, there 

are several other government departments that are involved in the WWS. 

Given the crossover of interests and the ubiquitous nature of water and 

wastewater in society and the economy, a well-developed co-ordination and 

communication strategy is essential. 

ERSAR has a well-thought through strategic collaboration framework 

that requires it to take account of following: 

 Government and parliament, holders of political power and those 

responsible for public policy definition and the approval of 

legislation; 

 Public administration, particularly in terms of clarifying its 

competencies to lead and co-ordinate the policy of water and waste 

services, as well as the articulation of activities in the boundary 

areas of their respective mandates; 

 The relationship with the utilities which are subject to regulation 

and that should be based on the principles of co-operation, mutual 
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respect and transparency, with resulting benefits to users and society 

more generally; 

 The users and users associations, the recipients of these essential 

public services, particularly through the participation and 

clarification of doubts and resolution of potential complaints; 

 Associations representing economic activities, which are also 

recipients of these essential public services; 

 Non-governmental environmental protection organisations, with 

regard to the potential environmental impacts of these services; 

 The most relevant technical and scientific institutions and 

associations in the sectors, potential partners for capacity building 

and innovation, particularly in terms of co-operation, collaboration 

and association, within the scope of their duties, as embodied in 

studies, training, audits and joint publications; 

 Peer national and international regulatory bodies, when this is 

shown to be necessary or useful in carrying out its respective duties, 

particularly the exchange of regulatory experiences. 

By involving these entities through sharing of knowledge, efforts aimed 

at coordinating activities and efforts and agreeing to the complementary 

nature of some responsibilities, the regulator greatly enhances its own work. 

The provision of water and waste services, besides involving the 

intervention of the regulator is also subject to the intervention of different 

public bodies. This involves activities with an impact in areas which are the 

responsibility of environmental, water resources, waste management, and 

public health authorities (supply of drinking water), consumer protection 

(provision of essential public services) and competition (public markets).  

The correct functioning of the sectors therefore has to include a clear 

understanding between the different public bodies involved, underpinned by 

definition of their respective roles and responsibilities, so as to avoid any 

overlaps or omissions. It should also enable cross-organisational synergies 

to be captured and the reconciliation of the various goals of each public 

agency or Department, taking into account the provision of water and waste 

services for society at least cost possible.  

Due to its importance in ensuring a suitable institutional framework, 

with a clear assignment of responsibilities for the all of the public entities 

involved, the steps taken to ensure a seamless relationship and clarity of 

roles between ERSAR and the environmental, water resources, waste 



98 – 4. PORTUGAL’S WATER AND WASTE SERVICES REGULATION AUTHORITY (ERSAR) 

 

 

GOVERNANCE OF REGULATORS’ PRACTICES: ACCOUNTABILITY, TRANSPARENCY AND CO-ORDINATION © OECD 2017 

management, public health, consumer protection and competition authorities 

are central to ERSAR’s collaborative arrangements. 

ERSAR has been developing practices to bring these approaches to life. 

Some are based on legislated requirements while others have been instituted 

informally building on relationships with other players. For example, in the 

waste water sector ERSAR is statutorily required to collaborate with APA in 

defining the values used by the selective collection company responsible for 

recyclables management (Sociedade Ponto Verde) to provide for 

compensation to collection operators for the extra cost of collecting 

recyclables in their waste. 

In regard to sharing of information the basis of analysis is different in 

each authority (ERSAR deals with operators while APA analyses at the 

basin level). This leads to the continuing existence of barriers to the 

complete sharing of information through interconnected databases. 

Currently sharing of information occurs ad hoc, with each party providing 

information requested by the other. ERSAR has, however, now developed as 

is continuing to develop systems that allow for the provision of access to 

partner institutions to the broad suite of information available to ERSAR. 

A set of principles sets the framework for ERSAR’s operational 

relationships with its main collaborators. These include: 

 Co-ordination in regards to, and where appropriate joint 

development of, legislation and regulation for the water services 

with the other authorities’ legislation and regulations; 

 Co-ordination in the implementation of public policies for water 

services with public policies that intersect; 

 Co-ordination and collaboration in the collection, validation, 

processing and dissemination of water services information with 

relevant information collected by the other authority; 

 Clearly articulated boundaries in regards to the management of 

water sources aimed at the production of drinking water and all 

associated information, for example, geographical location, 

protection of sources, monitoring and licensing of use; 

 Clearly articulated boundaries in regards to responsibility for 

overseeing the abstraction of surface, underground and even coastal 

water resources, for the purposes of supplying water for human 

consumption; 
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 Clearly articulated boundaries in regards to responsibility for 

managing discharges of waste water into surface, underground and 

coastal water resources, or into the soil; 

 Reporting by the other authorities concerning inspection activities 

carried out on water service utilities, which are important for the 

regulator's activity, and, vice versa, namely by reporting situations 

which may indicate the presence of infringements. This includes 

consumer protection and competition authorities sharing of 

information that may point to breeches in the others statutes; 

 In the consumer protection sphere there is a requirement for joint 

promotion of institutionalised arbitration of consumer disputes. 

Co-ordination and collaboration with the APA  

The environmental authority (APA) has the main responsibility for 

proposing, developing and monitoring the integrated management of 

environmental policies and sustainable development. It must do so in a 

manner that takes into account other sectoral policies while also recognising 

the potential competing interests of other public and private entities. It must 

take into account the protection and recovery of the environment and the 

provision of high quality services to Portuguese citizens. 

In Portugal the APA also has responsibilities as the water resources 

authority so that the ERSAR/APA relationship is a core one and a good 

example of co-ordination and collaboration between authorities. 

While the focus of the relationship between the two bodies is on both 

the use of water resources as raw material for the production of drinking 

water, as well as the use of water resources as a receiving body for 

wastewater, it needs to be viewed in the context of the broader 

environmental policy. 

Good institutional co-ordination and interaction requires a clear 

delineation in the areas of responsibility of those bodies as well as clear 

direction and joint engagement in developing structured instruments, 

implementing public policies, interpreting legislation, regulations and 

contracts and also with regard to information management. 

In regard to the need for clear identification of the agencies’ operational 

boundaries, the interventions APA undertakes as the water resources 

authority are focused on the set of measures noted in the preceding 

paragraph. These form the basic interface with water services, as they do 

with other water users, such as agriculture, industry, energy production, 

transportation, tourism and leisure. 
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On the other hand, ERSAR’s interventions are distinct, focusing on the 

regulation of water supply and wastewater services, involving suppliers and 

users, and concerning itself with the sustainability of those services from an 

integrated perspective and within a context of effectiveness and efficiency. 

In effect it is regulating just one of the various water sectors. The boundaries 

that set the framework for the different interventions have been made legally 

clear and embodied mainly through two intersecting points; water 

abstraction and the discharge of wastewater, activities that are subject to 

licensing by the respective authorities.  

As for co-ordinated development in the structuring of various 

instruments, such as the setting up of policies, approval of legislation or 

even the definition of specific procedures, these should ideally be subject to 

joint analysis by the appropriate bodies before their approval. This enables 

the achievement of optimal outcomes through the bringing together of the 

different perspectives and should aid in preventing unanticipated outcomes 

and providing a balance between potentially competing viewpoints. For 

example, the drawing up or revision of water resources legislation requires 

not only suitable assessment of its environmental effectiveness but also an 

economic impact assessment of the water services sectors, the stakeholders 

involved and finally the users, through cost-benefit studies.  

The two authorities are represented in the strategic plans for the sector. 

At the operational level, there are several specific meetings between both 

authorities to discuss topics and issues common to both. All the legislation 

impacting on the water and waste water sectors is also subject to 

consultation with both authorities. 

The two authorities undertake prior consultation whenever the drawing 

up of policies, the approval of legislation or even specific procedures in 

areas of direct interaction between water resources and water services is 

concerned. The authorities’ statutes provide for both to be involved in 

technical support for the legislative process and this occurs in practice. 

Various bodies involved in interpreting legislation, regulations and 

contracts, should not, for obvious reasons, have different interpretations 

when considering the same or related matters. The risk of lack of uniformity 

is one of the reasons that it is important to set clear boundaries and where 

the resources authority is involved these are going to be primarily associated 

with issues involving abstraction and discharge of water resources. This 

issue relates not just to interpretation of legislation but in the application 

legislative instruments by the two authorities. Examples include the use of 

water resources by entities providing water services, licences for private 

abstractions in the case of public water services availability, the desalination 
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of sea water, wastewater discharges and the production and use of treated 

wastewater. 

In regard to information management, there is, on the one hand, the need 

to avoid overlapping information requests to the utilities by different entities 

and, on the other hand, the need to ensure mutual access to information 

systems. Good public administration practices again consider that the 

collection of the same information or similar information, at different times 

using different procedures should not be undertaken by different bodies 

where this can be avoided. Unnecessary compliance costs may be imposed 

through failure to recognise the need to ensure co-ordinated actions in the 

management of information.  

This overlapping information request issue arises regularly in regard to 

other bodies within the sectors, such as the consumer protection and 

competition authorities. ERSAR’s leadership commit to strong relationships 

that encourage sharing of information and commitment on the part of 

authority staff to consider the burden of its information requests and to 

consider whether this information can be obtained through other public 

administration bodies. 

For example, it is the duty of the water resources authority to carry out 

an inventory and maintain a record of the public water domain and set up 

and keep up-to-date information and water resource management systems, 

as well as promote communication and ensure the dissemination of 

information to ensure knowledge of water resources in terms of catchment 

areas. The regulator has the duty to co-ordinate and carry out the collection 

and dissemination of information regarding public water supply and 

wastewater sectors and their respective utilities. Co-ordination is therefore 

important in the sharing of information for the purposes of the authorities. 

APA in its water resources management role is generally responsible for 

the development and application of national policies in the area of water 

resources and the general co-ordination, planning and licensing in the 

management of water resources, with a view to ensuring in particular its 

protection and proper resource planning. As such, it aims to preserve water 

resources and ensure their rational use. 

Co-ordination and collaboration with the public health authority  

The public health authority normally has responsibility for the general 

co-ordination and planning of activities promoting health, preventing 

disease, and providing health care. Its duties may involve legislation, 

guidance, co-ordination and monitoring. It should intervene in the protection 

of public health, in the prevention of diseases and in health promotion. In 

addition it should aim to identify and control risk factors in situations which 
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may cause or increase serious harm to the health of the citizens or that of 

particular population clusters, as may be the case with the water and waste 

services. 

Co-ordination and collaboration with the consumer protection 

authority  

The consumer protection authority normally has the responsibility of 

contributing towards the development and enforcement of national 

consumer protection policy and law. It aims to ensure a high level of 

protection for all consumers, particularly through monitoring the activity of 

consumer associations; arbitration centres for consumer conflicts; other 

extrajudicial resolution mechanisms for these conflicts; and consumer 

information centres. 

It should be noted while the responsibility of this authority in the 

promotion of consumer protection takes place within the framework of 

services in general, particularly essential public services, the economic 

regulation and quality of service under the responsibility of the regulator 

seeks to safeguard the rights and interests of all users of water and waste 

services. This corresponds to a wider group than that of just consumers, 

including all users, particularly commercial and industrial bodies.  

ERSARS’s activities are also carried out within a more integrated 

framework, bringing an economic and environmental sustainability 

perspective to the assessment of the services.  

Co-ordination and collaboration with the competition authority  

The water and waste services regulator should be subject to a principle 

of subsidiarity with regard to the competition authority. Its function is also 

to promote and defend competition, to respond to gaps in the market, 

besides ensuring the carrying out of public interest goals not necessarily 

ensured by the market, starting with ensuring the on-going and unbroken 

supply of certain goods and services essential to the community. 

One of ERSAR’s tasks is to promote competition and contribute to the 

establishment of well-functioning markets where natural or legal 

monopolies are the norm to help develop and support the progressive 

opening of these sectors and the development of healthy competition where 

that is possible. It should be noted that the progressive adoption of 

competition in the regulated sectors will ultimately reduce ERSAR’s role in 

regards to the competition authority. Conceptually, sectoral regulation will 

have reached its final goal when it is no longer necessary for society. 
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However, while this is theoretically possible within a long-term perspective, 

in practical terms this is unlikely to eventuate. 

The fact that the public water and waste services operate within a natural 

or legal monopoly market structure and under the scope of exclusivity of 

rights does not exclude the need to consider measures to introduce 

competition. 

The management of these services may allow for the existence of 

competition and access to the market, particularly when the service holders 

(State, municipalities, etc.) decide to involve private utilities to manage 

systems through a delegation or a concession contract, to participate in the 

capital of companies integrated in the State owned business sector or the 

simple provision of services, typically infrastructure operation through a 

services provision contract. 

In any of the described situations, competition should be ensured and 

maximised through public procurement rules, and it assumes special 

importance for issues such as: 

 Non-discrimination, transparency and equal treatment within the 

scope of public procurement procedures, which seek to enable the 

participation of the greatest number of competitors in conditions 

involving equality of opportunities. 

 Time limits or termination clauses in contractual arrangements. 

Limitations on time need to seek a balance between investor 

certainty in terms of the return on and recovery of investment, 

which is in turn a driving factor in terms of the attractiveness of the 

contract for private bodies, and market development’s that allow an 

increase in the instances of competition within the market. 

 The existence of limits on the alteration of contracts, so as to 

prevent the distortion of the rules and underlying principles which 

led to the choice of the winning bidder. This is again an important 

factor in underpinning investor confidence and providing a degree 

of certainty to the market. 

In some ancillary water and waste systems service provision markets 

(subcontracting), competition problems may arise through the existence of 

significant buyer power on the part of the contracting entities. This is often a 

concern in markets that display attributes of oligopsony. This may lead to 

restrictions in competitive tensions in these markets, for example those 

involving construction, the supply of products and equipment and public 

infrastructure consultants. 
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Portuguese policy recognises that utilities authorised by law to manage 

services of general economic interest or which have the form of a legal 

monopoly should remain subject to competition rules, in so far as this does 

not constitute an obstacle to their compliance, in law or in fact, with the 

particular mission which has been entrusted to them. This issue is 

particularly important with regard to the application of the State aid system. 

Finally, unbundling of activities similar to that which was undertaken in 

the electricity and rail transportation sectors may be usefully considered in 

order to reduce the scope of the monopoly and liberalise certain activities.  

The competition authority is normally responsible for the regulation of 

market competition, including the public drinking supply of water, waste 

water management, and solid waste management services and the various 

associated markets. The application of competition rules should be ensured, 

with regard to principle of the market economy and that of free competition, 

taking into account the efficient functioning of the markets, a high level of 

technical progress and the achievement of the greatest benefit to the users. 

Ministerial relationships 

Relations with the Minister are based on the independence of the 

regulator. ERSAR meets periodically with the Minister to discuss relevant 

topics about the sector and pending issues. These meetings may occur both 

at the request of the Minister or at the request of ERSAR and are mostly 

related to strategic collaboration aspects or inter-ministerial issues, since 

ERSAR does not usually interact with other ministers.  

Concluding insights 

The complexity of modern public administration, coming in part as it 

does from the rise in the interrelatedness of various policy measures that 

flow from different public entities, requires a substantial investment on the 

part of regulators in co-operative measures and actions involving those 

entities. These may include other enforcement bodies and regulators, 

Departments of State and Ministers. As this case study demonstrates close 

co-operation requires institutional arrangements that support co-ordinated 

and collaborative approaches to common challenges. It also shows the need 

to set down clear boundaries in regard to responsibilities in developing and 

enforcing policies. 

Communication is essential in providing certainty to market participants 

and helping to prevent unintended consequences from failure to recognise 

the potential impact of actions taken by one body on the operations of 

another and the follow through implications for the markets involved. 
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The role of the leadership and senior management of the agency is an 

essential element of a successful program of co-ordination and 

collaboration. Professor Malcolm Sparrow in The Regulatory Craft 

identifies a number of issues relating to collaborative arrangements between 

agencies. Agencies and authorities must be willing to move outside their 

traditional silos and be willing to share the limelight with others (Sparrow, 

2000). This is an aspect rarely mentioned but an important underlying aspect 

of the leadership of an authority in building trust with others who operate in 

the sector. 
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Chapter 5 

 

The UK Office of Rail and Road (ORR) 

This chapter presents some of the arrangements and practices related to 
accountability and transparency put in place by the UK Office of Rail and 

Road. 
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Regulatory framework, objectives and functions 

The ORR is the economic, safety and health regulator for the rail 

industry in Great Britain.
1
 It is an independent body with a range of 

functions stated in various Acts,
2
 along with the associated duties that 

govern the public interest aspects in how it exercises those functions. In 

addition to the more traditional role as an economic regulator of monopoly 

infrastructure, the ORR is also the national safety regulator for the industry 

and is the consumer and competition authority, working with the 

Competition and Markets Authority (CMA) in its application of the 

Competition Act 1998 which extends to services relating to railways.  

From 1 April 2015 the ORR took on new responsibilities for overseeing 

the performance of Highways England. This is the government-owned 

company that runs the highways network in England (Wales, Scotland and 

Northern Ireland have separate arrangements). ORR’s operating name 

changed from the Rail Regulation to the Office of Rail of regulating rail as 

described below to reflect its new roads function, which is founded in the 

Infrastructure Act 2015. 

The ORR also operates under European Union (EU) law and works to 

influence this law to achieve the best framework response for the United 

Kingdom and to implement EU law within the United Kingdom. The EU 

aims to create a single market within Europe that is both efficient and 

competitive. To this end it focuses on actions to: 

 Open rail markets; 

 Promote competition; 

 Confront barriers to entry; 

 Harmonise technical (interoperability) standards; 

 Harmonise safety standards and associated certification. 

The main statutory duties that the ORR must take into account when 

undertaking its functions are listed in Section 4 of the Railways Act 1993 

(RA93) for its economic regulatory activities and for safety in the Railways 

Act 2005 (the 2005 Act) and the Health and Safety at Work etc Act 1974 

(www.hse.gov.uk/legislation/hswa.htm). Duties are regarded as entailing 

public interest considerations and may be thought of in some respects as the 

objectives of the legislative framework, while functions refer to the tasks 

and activities undertaken.  

http://www.opsi.gov.uk/acts/acts2005/20050014.htm
http://www.opsi.gov.uk/acts/acts2005/20050014.htm
http://www.healthandsafety.co.uk/haswa.htm
http://www.hse.gov.uk/legislation/hswa.htm
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The ORR’s independence is provided for in its enabling legislation, 

guaranteeing it is protected from direct political interference in its decision 

making.  

The 2005 Act amended RA93, changing the statutory framework for the 

periodic review of access charges and transferring the rail specific health 

and safety regulation to the ORR. Those amendments also transferred 

responsibility for monitoring and enforcing license conditions in respect to 

consumer protection. The ORR also has a legislated mandate to provide 

advice and assistance to the Secretary of State for Transport, Scottish 

Ministers and the National Assembly of Wales.  

The ORR summarises its vision as ensuring Britain’s railways deliver 

“safety, performance and efficiency equivalent to the best comparable 

railways in the world”. It sets out six strategic objectives that focus on 

safety, improving the experience of passengers and value for money 

achieved by all those using the railway and strategic road network, and 

supporting sustainable growth and investment. The ORR follows existing 

principles of better regulation, to make regulation risk and evidence-based, 

to support industry in meeting its obligations but take appropriate 

enforcement action when necessary. 

The following sections outline the legislative framework in which the 

ORR operates. In considering the ORR’s functions and duties the following 

points should be taken into account.  

 The duties are different when the ORR is exercising its economic 

and its safety functions, although one of the economic duties relates 

to “the need to protect all persons from dangers arising from the 

operation of railways”. There is currently no equivalent economic 

duty to be considered in the exercise of safety functions. 

 The application of the economic duties to the ORR’s competition 

and consumer functions is not straightforward and further details are 

not included for the purposes of this case study. As with other public 

bodies in the UK, the ORR is also subject to duties under the 

equalities legislation.  

 Nomenclature – the numerous legislation that set out the ORR’s 

duties and functions use various different words to describe them, 

including purposes and objectives. Some of its functions are also 

described as “duties” in a public law sense. For ease of reference, 

this case study uses the terms that are generally used within the 

ORR –“duties” means public interest considerations and “functions” 

means what the ORR does. 
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Objectives and duties3  

Major legislation 

RA93 – this Act contains most of ORR’s functions including, but not 

limited to:  

 Licensing; 

 access agreements; 

 review of access charges; and 

 enforcement. 

Section 4 of RA93 also contains the statutory duties which the ORR must 

take into account in exercising its economic regulatory functions.  

Railways Act 2005 (RA05) – this Act largely amends the RA93. The 

Act made a number of changes to the ORR’s regulatory framework, 

including: 

 a change to the statutory framework for periodic reviews of access 

charges; 

 transferring responsibility for rail-specific health and safety 

regulation from the Health and Safety Executive to the ORR; 

 creation of additional functions for the ORR, including a role in 

dealing with proposals for the closure of passenger services, 

passenger networks and stationsstation, track or level crossing 

closures; 

 transferring responsibility for monitoring and enforcing the licence 

conditions concerning consumer protection from the Strategic Rail 

Authority; and 

 providing advice and assistance to the Secretary of State for 

Transport, Scottish Ministers and the National Assembly of Wales. 

Health and Safety at Work Act 1974 (HSWA 1974) – this is the 

primary piece of health and safety legislation in Great Britain. The Act sets 

out the general duties which employers have towards employees and 

members of the public, and employees have to themselves and to each other. 

These duties are qualified in the Act by the principle of ‘so far as is 

reasonably practicable’. In other words, an employer does not have to take 

measures to avoid or reduce the risk if they are technically impossible or if 

the time, trouble or cost of the measures would be grossly disproportionate 
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to the risk. Health and safety regulations made under this Act contain more 

detailed provisions. The Act provides the framework for the regulation of 

industrial health and safety in the UK which is relevant to the ORR as the 

health and safety regulator for the rail industry. 

Railways and other Guided Transport Systems (Safety) Regulations 

2006 (ROGS) – provide the regulatory regime for rail safety, including the 

mainline railway, metros (including London Underground), tramways, light 

rail and heritage railways. The regulations implement the European Railway 

Safety Directive (2004/49/EC), which aims to establish a common approach 

to rail safety and support the development of a single market for rail 

transport services in Europe. The regulations require most railway operators 

(known as transport operators) to maintain a safety management system 

(SMS) and hold a safety certificate or authorisation indicating the SMS has 

been accepted by the ORR. 

Rail Vehicle Accessibility (Non-Interoperable Rail System) 
Regulations 2010 (RVAR 2010) – set out the accessibility standards to 

which new non-mainline (and older rail vehicles as and when they are 

refurbished) must comply. The ORR enforces these Regulations and the 

requirements in the Persons of Reduced Mobility Technical Specification 

for Interoperability (PRM TSI) which cover heavy rail. 

As noted in the introduction, the ORR is also the national safety 

authority for Britain's railways under EU law. 

ORR’s economic duties 

The ORR’s main statutory economic duties, derived from the preceding 

legislation including RA 93, cover a wide range of issues which together 

make up “the public interest” for the purposes of exercising its economic 

functions. A number of general points to note: 

 The duties only apply when ORR is exercising its functions. They 

do not require ORR to take action in the absence of any function. 

However, there are some very general functions, for example 

keeping the provision of railway services in Great Britain and 

elsewhere under review.  

 The only overriding duty of the ORR relates to the channel tunnel 

rail link (now generally referred to as High Speed One (HS1)) and 

exercising its functions so as not to impede the “performance of any 

development agreement”. To date, this has only rarely arisen and it 

does not apply to the exercise of its functions for HS1. Subject to 

this overriding duty, there is no hierarchy between the ORR’s other 

duties even though there are certain differences in the statutory 
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language. Given the range of duties, on occasions they may conflict. 

The ORR is required to determine on a case by case basis which 

duties are relevant and what weight to give to each of them. This 

means that decision makers may consider different duties to be 

relevant or to have greater or lesser weight in relation to decisions 

about different matters – or to decisions about similar matters taken 

at different times or in different circumstances. 

 The ORR could decide to adopt a policy to give particular weight to 

particular duties in particular circumstances (for example, the 

interests of users or promoting efficiency and economy on the part 

of entities providing railway services). That would be lawful 

provided the decision was supported by rational reasons for doing so 

and that ORR continued to consider in each case whether the 

circumstances required departure from the policy. 

Duties under section 4 of the RA93  

The ORR shall have a duty to exercise the functions assigned or 

transferred to it under the RA93 or by virtue of this Part or the Railways Act 

2005 that are not safety functions in the manner which it considers best 

calculated – 

 To promote improvements in railway service performance; 

 Otherwise to protect the interests of users of railway services; 

 To promote the use of the railway network in Great Britain for the 

carriage of passengers and goods, and the development of that 

railway network, to the greatest extent which it considers 

economically practicable;  

 To contribute to the development of an integrated system of 

transport of passengers and goods;  

 To contribute to the achievement of sustainable development;  

 To promote efficiency and economy on the part of entities providing 

railway services;  

 To promote competition in the provision of railway services for the 

benefit of users of railway services; 

 To promote measures designed to facilitate the making by 

passengers of journeys which involve use of the services of more 

than one passenger service operator;  
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 To impose on the operators of railway services the minimum 

restrictions which are consistent with the performance of ORR’s 

functions under Part 1 RA93 and RA05; and  

 To enable entities providing railway services to plan the future of 

their businesses with a reasonable degree of assurance. 

Without prejudice to the general duties above, the ORR should exercise 

its economic functions:  

 To take into account the need to protect all persons from dangers 

arising from the operation of railways; 

 To protect the interests of users and potential users of services for 

the carriage of passengers by railway provided by a private sector 

operator, otherwise than under a franchise agreement, in respect of 

the prices charged for travel by means of those services, and the 

quality of the service provided.  

The ORR shall be under a duty in exercising the functions assigned or 

transferred to it under or by virtue of this Part of the RA93 or the RA05 that 

are not safety functions:  

 To have regard to the effect on the environment of activities 

connected with the provision of railway services;  

 To protect the interests of entities providing services for the carriage 

of passengers or goods by railway in their use of any railway 

facilities which are for the time being vested in a private sector 

operator, in respect of the prices charged for such use and the 

quality of the service provided; 

The Office of Rail Regulation shall also be under a duty in exercising 

the functions assigned or transferred to it under this Part or the RA05 that 

are not safety functions:  

 In the case of functions other than its safety functions as an 

enforcing authority for the purposes of the HSWA 1974, to have 

regard to any general guidance given to it by the Secretary of State 

about railway services or other matters relating to railways; 

 To act in a manner which it considers will not render it unduly 

difficult for persons who are holders of network licences to finance 

any activities or proposed activities of theirs in relation to which 

ORR has functions; 
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 To have regard to any notified strategies and policies of the National 

Assembly of Wales and the ability of the National Assembly of 

Wales to carry out its functions;  

 To have regard to any general guidance given by the Secretary of 

State, or Scottish Ministers in relation to Scottish railway services, 

about railway services or other matters relating to railways; 

 To have regard to the funds available to the Secretary of State for 

the purposes of his functions in relation to railways or railways 

services;  

 To have regard to the ability of the Mayor of London and Transport 

for London to carry out the functions conferred or imposed on them 

by or under any enactment; 

 To have regard, in particular, to the interests of persons who are 

disabled in relation to services for the carriage of passengers by 

railway or to station services; and 

 To have regard to the interests, in securing value for money, of the 

users or potential users of railway services, of persons providing 

railway services, of the persons who make available the resources 

and funds and of the general public. 

It is self-evident from this wide range of duties that the ORR has a 

significant stakeholder base that, it could be assumed, have different 

requirements in terms of mechanisms to demonstrate accountability and 

different levels of expectation as to the level of engagement. This is a major 

challenge for all modern regulators but especially so for one like the ORR 

with such a diverse set of responsibilities.  

Other duties 

Section 21 of the Channel Tunnel Rail Link Act 1996 provides that 

ORR shall have an overriding duty to exercise its regulatory functions in 

such a manner as not to impede the performance of any development 

agreement. 

Section 22 of the Crossrail Act 2008 provides that section 4(1) of 

RA93 shall be treated as including the objective of facilitating the 

construction of Crossrail. It also provides that ORR shall consult the 

Secretary of State about this aspect of the duty. 

Section 72 of the Regulatory Enforcement and Sanctions Act 2008 
requires ORR to keep its functions under review and secure that in 

exercising these functions that ORR does not: 
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 impose unnecessary burdens; or 

 maintain burdens considered to have become unnecessary. 

ORR also has a new equalities duty under Section 149 of the Equality 

Act 2010 which requires it to have due regard to the need to: 

 eliminate discrimination, harassment, victimisation and any other 

conduct that is prohibited by or under this Act 

 advance equality of opportunity between persons who share a 

relevant protected characteristic and persons who do not share it 

(relevant protected characteristics are – age; disability; gender 

reassignment; pregnancy and maternity; race; religion or belief; sex; 

sexual orientation) and  

 foster good relations between persons who share a relevant 

protected characteristic and persons who do not share it 

ORR’s safety duties  

It is ORR’s responsibility to ensure that those responsible to make 

Britain's railways safe for passengers and to provide a safe place for staff to 

work comply with the law. ORR regulates health and safety for the entire 

mainline rail network in Britain, as well as London Underground, light rail, 

trams and the heritage sector. 

Section 1 of Health and Safety at Work Act 1974 sets out general health 

and safety objectives. These are more focussed than ORR’s economic duties 

and include “securing the health, safety and welfare of persons at work” and 

“protecting [others] against risks to health or safety arising out of or in 

connection with the activities of persons at work”. These objectives are 

called HSWA’s general purposes. 

The railway safety purposes, established by the RA05, are so much of 

HSWA’s general purposes as relate to the risks relevant to or connected 

with:  

 securing the proper construction and safe operation of railways, 

tramways etc; 

 securing the proper construction and safe operation of locomotives, 

rolling stock or other vehicles used, or to be used, on such systems; 

 protecting the public (whether or not they are passengers) from 

personal injury and other risks arising from the construction and 

operation of such systems; 
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 protecting persons at work from personal injury and other risks so 

arising. 

It is worth noting that the RA05 specifies the “railway safety purposes” 

at a very detailed level by contrast with the very general HSWA purposes. It 

is intended that the railway safety purposes are effectively carved out of the 

general purposes so that ORR’s safety remit does not overlap with that of 

the Health and Safety Executive (HSE). 

The RA05 sets out ORR’s principal safety functions in very general 

terms. These include to do such things and make such arrangements as it 

considers appropriate for the railway safety purposes and to assist and 

encourage persons concerned with matters relevant to any of those purposes 

to further them. It is also worth noting that one of ORR’s principal safety 

functions includes submitting such proposals as it considers appropriate for 

the making of regulations for the railway safety purposes to the appropriate 

authority, usually to the Department for Transport. 

Functions and powers 

ORR’s economic functions  

Network Rail regulation4  

ORR holds Network Rail to account for delivering what it promised – at 

the amount it agreed to do it for under the 5 year periodic review set by 

ORR – and requires it to provide passengers with a punctual, reliable 

service. ORR does this by 

 holding Network Rail to account for the management of the network 

by enforcing licence conditions including, where necessary, 

imposing penalties  

 As a competition authority for rail, ORR has enforcement powers 

derived from Competition Act 1998, the Enterprise Act 2002 and 

under Articles 101 and 102 of the Treaty on the Functioning of the 

European Union 

 modifying Network Rail’s network licence 

 issuing approvals and consents under licence conditions/terms 

 conducting a periodic review of the charges it can impose on train 

operating companies for accessing the network: that is setting the 

contractual and financial framework within which Network Rail 

operates the network by establishing, the funding it required for a 
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five-year period and the incentives needed to encourage Network 

Rail to efficiently deliver and outperform its expected activities 

Track Access5 

The ORR ensures passenger and freight train operating companies have 

fair and non-discriminate access to the rail network and that best use is made 

of capacity. 

If a railway operator wants to access the railway network, it must agree 

an access contract with Network Rail which is approved by ORR. 

Alternatively, if the parties cannot agree access terms, the train company 

may ask ORR for a direction. Under Sections 17 to 22A of the RA93, ORR: 

 Approves and/ or directs new track access contracts and 

amendments to existing contracts 

 Determines appeals under The Railways Infrastructure (Access and 

Management) Regulations 2005. These Regulations open up access 

at previously exempt facilities under The RA93 as amended, such as 

those at ports and terminals and other freight depots and networks. 

The Regulations allow for, amongst other things, a right of appeal to 

ORR for any applicant that thinks it has been wrongly denied access 

to a facility or service or that the terms for obtaining access are 

unreasonable or discriminatory. Appeals can also be brought against 

an infrastructure manager's charging system, or charging matters 

associated with access to unregulated facilities or services. 

 Regulates access charges under Access and Management 

Regulations 

 Ensures that the Network Code provides appropriate contractual 

certainty for all affected parties and does not benefit one contractual 

party to a greater extent than another 

 Determines appeals under the Network Code 

Depot and Station Access6  

In exercising its functions under sections 17 to 22A of the RA93, the 

ORR regulates access to station and light maintenance depots by approving 

station and depot access agreements: 

 Approve and or direct new depot and station access contracts and 

amendments to existing contracts where covered by the Railways 

Act 
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 Determine appeals under The Railway Infrastructure (Access and 

Management) Regulations 2005 

Licensing7  

Section 6 of the Railways Act 1993 makes it an offense to act as the 

operator of a railway asset, other than a passenger train or freight train 

within the scope of the Railway (Licensing of Railway Undertakings) 

Regulations 2005 (the Regulations), without holding a licence or a licence 

exemption granted under the Act. 

ORR’s statutory licensing functions include: 

 Granting licences and licence exemptions under the Railways Act 

and European licences and Statement of National Regulatory 

Provisions (SNRPs) under 2005 Regulations 

 Modifying licences 

 Enforcing licence conditions – ORR has substantial powers at its 

disposal to enforce railway and safety legislation. ORR’s economic 

enforcement powers are outlined in the RA93 under the following 

sections: 

 Section 55 sets out what it may do if it chooses to use its licence 

enforcement powers, particularly for orders issued by ORR for 

securing compliance  

 Section 56 sets out procedural requirements for section 55 

orders 

 Section 57 outlines the validity and effect of section 55 orders 

 Section 58 sets out ORR’s power to require information for 

purposes of section 55 and 57(A) penalties 

 Issuing approvals and consents under licence terms/conditions  

As a competition authority for rail, ORR has enforcement powers 

derived from the Competition Act 1998, the Enterprise Act 2002 and under 

Articles 101 and 102 of the Treaty on the Functioning of the European 

Union. Section 68 of the RA93 places a duty on ORR to investigate any 

alleged or apprehended contravention of a licence condition. 
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HS1 Regulation 

ORR: 

 approves all new framework agreements and revisions to existing 

framework agreements (track access contracts covering the 

reservation of capacity for more than one timetable period of six 

months). These are the documents which allow access to HS1 

network 

 also has an appeal role in respect of the terms of track access and 

more generally under The Railways Infrastructure (Access and 

Management) Regulations 2005 

 regulates HS1 Limited through its Concession Agreement including: 

 access regulation 

 access charges reviews 

 network regulation/asset management 

 monitoring and reporting 

Competition and Consumer issues8  

ORR: 

 works to ensure that the rail market is competitive and fair – for 

passengers, freight customers, railway operators and taxpayers. 

 It has powers under both consumer and competition law with regard 

to the railways. The ORR has extensive powers to investigate 

companies believed to be involved in anti-competitive activities. 

Complaints are investigated under the Competition Act 1998. 

 Consumer law aims to ensure that businesses are fair and open in 

their dealings with consumers. ORR powers cover rail passengers 

and the companies they deal with. ORR is a designated enforcer 

under Part 8 of the Enterprise Act 2002. Its powers enable it to stop 

breaches of a range of consumer protection laws where there is 

evidence of passengers as a group being put at an unfair 

disadvantage. Key consumer laws include the Consumer Rights Act 

2015 and the Consumer Protection from Unfair Trading Regulations 

2008. The latter regulations prohibit some practices outright, such as 

misleading advertising and contain a general ban on “practices 

which contravene the requirements of professional diligence”. 
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Investments9  

The ORR has a role in making sure the investment infrastructures are in 

place, and once agreed, projects are delivered on time and budget. The ORR 

therefore has:  

 powers to issue directions requiring person to provide a new facility 

or to improve or develop existing facility (powers never yet used);  

 mechanisms under section 16a of the RA93 which allows it to direct 

the improvement or construction of a railway facility; and  

 approvals criteria that set out the conditions that must be met when 

an approval from the ORR is necessary. The ORR also publishes 

how it monitors the use of the investment framework and projects 

promoted using it. 

Closures of passenger services, passenger networks and stations 

The ORR: 

 ensures that the consultation undertaken in accordance with the 

closures guidance, has been carried out appropriately; 

 evaluates the assessment made to ensure that the published 

methodology has been followed correctly; and 

 considers whether the proposed closure represents poor or low value 

for money in comparison with retention 

Other European law 

The ORR ensures fair and equal access to the rail network and services, 

monitoring competition in rail services (including freight) and dealing with 

appeals on access and charges. 

The Channel Tunnel Intergovernmental Commission (IGC) 

The ORR provides the IGC's secretariat and several of its members. The 

ORR also provides all but one of the UK members of the Channel Tunnel 

Safety Authority (CTSA, which is IGC's statutory independent safety 

advisory body) and all the UK members of IGC's joint economic committee 

(which advises IGC on access regulation). 

The British and French governments announced in 2014 that the ORR 

will take new responsibilities for regulating the UK half of the Channel 

Tunnel later; at the same time the Autorité de Régulation des Activités 
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Ferroviaires (ARAF – the french rail regulator) will become responsible for 

the French part of the link. This arrangement takes effect in 2016. 

Advise and assist 

The ORR has an obligation to provide information, advice and 

assistance to the Secretary of State for Transport as well as the Welsh and 

Scottish governments on railways, railway services and railway safety. 

Keeping markets under review10  

The ORR has a range of functions and responsibilities to keep railway 

markets under review and to take appropriate measures where markets are 

not working to the benefit of users or funders. 

ORR’s safety functions  

Principal railway safety functions  

ORR: 

 to do such things and make such arrangements as ORR considers 

appropriate for the railway safety purposes; and 

 To assist and encourage persons concerned with matters relevant to 

any of those purposes to further those purposes. 

ORR’s proactive inspections and reactive investigations (which relate to 

all of the relevant statutory provisions) are carried out under this. ORR has a 

similar duty, articulated in the Safety Directive, to monitor and supervise the 

compliance of railway undertakings and infrastructure managers with 

national and European law. 

Health and safety permissions and approvals 

The ORR grants health and safety permissions and approvals to railway 

operators. There is detailed guidance on how to apply. These are the main 

areas where a legal approval may be needed from the ORR: 

 Entities in charge of maintenance certification; 

 Interoperability authorisations; 

 Level crossings; 

 Private Acts and Orders consents and approvals; 

 Rail vehicle accessibility; 
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 Railway safety regulations exemptions;  

 Safety certificates, authorisations and exemptions; 

 Train driver licensing; 

These are explained below. 

Enforcement 

The ORR has the duty to make adequate arrangements for the 

enforcement of HSWA and the relevant statutory provisions 

Sections 21 and 22 of the HSWA describe the powers of inspectors to 

serve improvement and prohibition enforcement notices. Section 33 

describes the offences under the HSWA. These powers relate to all 

enforcing authorities of the Health and Safety at Work Act. 

The Health and Safety (Enforcing Authority for Railways and Other 

Guided Transport Systems) Regulations 2006 (EARR) set out the 

enforcement responsibilities of ORR. EARR was amended in 2008 to 

improve clarity in the division of enforcement responsibility. Activities or 

premises not allocated to ORR for enforcement under EARR Activities are 

subject to enforcement by either the Health and Safety Executive (HSE) or 

Local Authorities according to the Health and Safety (Enforcing Authority) 

Regulations 1998 (EA98). 

Making regulations 

The ORR is: 

 to submit such proposals as the ORR considers appropriate for the 

making of regulations for the railway safety purposes to the 

authorities having power to make regulations for those purposes 

under any of the relevant statutory provisions. 

Other functions (under Section 1 HSWA/RAOS) 

 to make such arrangements as ORR considers appropriate for the 

carrying out of research in connection with the railway safety 

purposes and for the publication of the results of such research 

 to encourage research by others in that connection 

 to make such arrangements as ORR considers appropriate for the 

provision of training and information in connection with the railway 

safety purposes 
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 to encourage the provision by others of training and information in 

that connection and 

 to make such arrangements as ORR considers appropriate for 

providing an information and advisory service with respect to 

matters relevant to the railway safety purposes to government 

departments, employers, employees and certain others 

Railways and other Guided Transport Systems (Safety) Regulations 

2006 (ROGS) 

The rail industry must comply with the requirements of the ROGS. One 

of ORR’s primary roles is to check that the railway operators have, and 

implemented, an effective health and safety management system that 

protects workers, passengers and others from harm, so far as is reasonably 

practicable. ORR’s main role under these regulations is to assess safety 

management systems of TOCs and Infrastructure managers and, if satisfied, 

issue safety certificates or authorisations. After certification, ORR monitors 

compliance with the regime as above. 

The Railways (Accident Investigation and Reporting) Regulations 

2005 

Recommendations made by RAIB following an investigation must be 

addressed to ORR and ORR must consider them and, if necessary, take steps 

to ensure they are implemented. 

The Level Crossings Act 1983 

The Act authorises the Secretary of State for Transport to make level 

crossing orders for the protection of those using a level crossing while 

taking account of both safety and convenience aspects of crossings. The 

order can specify the protection arrangements required at certain types of 

crossing. This function is usually performed by the ORR on behalf of the 

Secretary of State. Level crossing orders cover individual level crossings.  

Related non-safety legislation 

Railways (Interoperability) Regulations 2006 (RIR 2006) 

ORR has a duty under these regulations to authorise new vehicles and 

infrastructure that fall within the scope of those regulations. This requires 

ORR to assess the technical file created in relation to the project and certify 

that the project meets the ‘essential requirements’. Train Driving Licences 

and Certificates Regulations 2010. 
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Under EU requirements (Directive 2014/82), any new driver must have 

a train driver licence and certificate to drive on the mainline railway. 

Existing drivers will need both by 29 October 2018. ORR is the authority 

tasked with issuing train driving licences. ORR also has a duty under these 

regulations to maintain a register of professionals capable of assessing 

fitness to drive trains (doctors/psychologists etc.). Doctors, psychometric 

assessors and training and examination centres who assess new train drivers 

must be recognised by ORR.  

Rail Vehicle Accessibility (Non-Interoperable Rail System) 

Regulations 2010 

ORR is the enforcing authority for these regulations which set out 

accessibility standards for the construction of rail vehicles not subject to 

RIR 2006 – i.e. the accessibility standards to which new non-mainline (and 

older rail vehicles as and when they are refurbished) must comply. 

European Directive Requirements 

There are a number of requirements in European Directives (notably the 

Safety Directive) which have not been transposed into UK law and yet are 

binding on ORR as the UK Safety Authority. These include items such as 

producing the annual safety report and checking compliance with the 

requirements for entities in charge of maintenance. 

Exemptions 

In addition to the above ORR has the power to grant exemptions from a 

number of the requirements of regulations enforced by it (such as ROGS and 

the Rail Safety Regulations 1999). 

Conflicting functions and duties 

There is likely to be an even stronger need for accountability and 

transparency in decision making and reporting if there are conflicts, or 

perceived conflicts, between objectives, roles, duties or functions of a 

particular regulator 

The ORR has not identified any direct conflicts between functions, but 

has noted the potential conflicts between the duties that ORR follows in 

exercising its functions. For instance, in determining track access decisions 

ORR needs to balance its duty to promote competition with the need to have 

regard to the funds available to the Secretary of State, as the granting of new 

access rights can extract expected franchise income from the government.  
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UK policy makers take the view that managing potential conflicts 

requires a body independent of government and other stakeholders to 

balance the complex interests of various stakeholders (e.g. funders and 

users) to ensure decisions are made without regard to short-term political 

considerations (see below regarding the ORR Board). Ultimately where 

there is conflict it is the application of the Board’s expert judgment in 

making trade-offs for the long-term benefit of users and funders that is 

applied.  

Organisation 

As noted in the introduction, independence is an important ingredient to 

ensuring longer term perspectives and commitment in regulatory decision 

making. In the case of the ORR, there is a clear decision making process that 

is based on the attributes of good regulation: evidence-based, open, 

transparent, principled and consultative. 

The decision makers are entitled to use their judgement to make the 

appropriate trade-offs in accordance with the relevant facts and appropriate 

duties relating to function in question. The importance of making these 

decisions in a clear, transparent manner becomes essential for the long term 

support of the regulator and acceptance of its decisions.  

In that regard, the ORR Board is comprised of full-time executive 

directors and part-time non-executive directors. The majority of directors are 

non-executive with a variety of backgrounds to provide broad experience in 

approaching the complex and varied decisions that must be taken. The 

Board is independent of all other parties and is responsible for: 

 setting strategic direction; 

 appointing and removing the chief executive; 

 monitoring performance and ensuring ORR’s legal obligations are 

met. 

The Board has overall legal responsibility for all the activities of the 

ORR. 

While executive directors are professional experts in their fields 

(economic and/or safety regulation) the non-executive directors are 

appointed from various backgrounds with commercial, technical, legal, 

administrative and/or economic expertise. While legislation does not specify 

the set of skills and experience required of Board members, candidates are 

selected according to the well-established public appointment rules of the 

Civil Service. Appointments to the Board are formally made by the secretary 
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of state following the selection process for a fixed period and, once 

appointed, all Board members are required to act independently. 

Executive directors are appointed for terms in line with civil service 

contracts of employment, while non-executive directors are typically 

appointed for four year terms. 

Reform agenda 

There have been no major reforms undertaken in the last five years, 

although as noted above some additional responsibilities have been added to 

the ORR. As noted above, following the Infrastructure Act 2015 the ORR 

took on new responsibilities for overseeing the performance of Highways 

England, which is the government-owned company that runs the strategic 

highways network in England. This brings the oversight of the highways 

sector onto a more independent footing, which reflects elements of the 

arrangements for rail. Following a change to EU legislation, the ORR is also 

adopting responsibility for overseeing access and charges for the Channel 

Tunnel. The ORR will execute this function jointly with the French rail 

regulator, Autorité de Régulation des Activités Ferroviaires (ARAF). The 

ORR will also become the rail regulator in Northern Ireland following the 

implementation of Directive 2012/34 establishing a single European railway 

area. 

Accountability and transparency 

As noted previously, a regulator that aspires to world class status needs 

a comprehensive set of measures by which it may be judged and measured 

and that reflect its objectives, duties and functions. The legislature, relevant 

departments, regulated businesses and the general public need to be able to 

not only assess the regulator’s efficiency in carrying out its mandate but also 

its effectiveness. The regulator also requires measures by which it can 

effectively assess itself in order to improve and meet the needs of evolving 

markets and expectations. 

There are, as noted previously, different types of accountability. The 

formal type, where the entity is going to be held accountable to the political 

body that provides oversight (Parliament, government, various committees 

of the Parliament); accountable to the courts through judicial review 

proceedings; and the more informal type, that is a more general 

accountability relating all stakeholders and not necessarily underpinned by 

legislative arrangements. 



5. THE UK OFFICE OF RAIL AND ROAD (ORR) – 127 

 

 

GOVERNANCE OF REGULATORS’ PRACTICES: ACCOUNTABILITY, TRANSPARENCY AND CO-ORDINATION © OECD 2017 

Accountability to a minister and legislature 

Formally, the ORR is accountable solely to the Parliament. While 

members of the Board are appointed by the Minister they are not 

accountable to him/her but, as noted above, they are appointed to be 

independent of Ministerial control. The Minister is unable to direct the 

regulator or to overrule regulatory decisions. While the Minister may 

provide “guidance” to the ORR about the exercise of its functions, this is 

rarely done and always done publicly through a published letter. However 

while the Secretary of State can provide guidance and make representations, 

he cannot direct the Board. 

While the ORR does not have a written statement of expectations its 

functions, duties and powers are clearly stated in its enabling legislation. 

These are readily accessible via the ORR’s website, which provides a 

significant amount of information. The website has a clear articulation of 

ORR’s functions under various headings, beginning with a simple statement 

as to its role (“ORR regulate the rail industry’s health and safety 

performance and ORR holds Network Rail and High Speed 1 (HS1) to 

account and the ORR make sure the rail industry is competitive and fair”). 

The website also lists the ORR’s set of functions and identifies the role 

under each of these: 

 ORR and safety – providing guidance, conducting research, 

publishing reports, inspections, investigations and enforcement 

action. 

 ORR and Network Rail – setting strategic direction for NR, 

monitoring delivery against targets, publish reports, scrutinises NR’s 

performance and investment 

 ORR and HS1- validate performance and efficiency targets, monitor 

performance and efficiency, and publish reports. 

 ORR: fair access and fair treatment – license train operators, 

stations, maintenance and networks, approve access arrangements, 

and investigate competition issues and provide consumer protection. 

 ORR and customers – ensure reliable information, report on 

performance for public, investigate complaints, carry out research 

and publish reports, ensure passenger engagement in project 

developments, hold NR to account for reliable and timely services. 

As noted previously, the ORR provides a clear, simple statement of its 

duties without requiring an observer to navigate through dense pieces of 

legislation and Parliamentary Acts. 
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Annual Business Plans 

Along with the ORR’s formal accountability to Parliament, there are 

several measures in place to ensure that this accountability is tested. Firstly, 

the ORR publishes an annual business plan which provides the reader with 

its strategic objectives (see page 3 of this case study) and provides a number 

of measures, both quantitative and qualitative around those measures. The 

business plan identifies medium and long term outcomes under each of its 

strategic objectives. The plan then notes a number of activities taken from 

its 2014-15 work programs that are expected to contribute to achieving the 

longer term outcomes specified in the plan. 

This is a strong accountability mechanism that commits the ORR to 

achieving and reporting on a number of goals that, taken together, provide a 

good picture of the operational success or otherwise of the regulator. 

For example, under its Drive for Safety strategic objective, the ORR 

commits to longer term outcomes around continuous improvement, 

demonstrating a healthy and safe environment that are driven by the industry 

with less involvement by ORR. To support these longer term outcomes the 

ORR identifies quantitative and qualitative indicators such as: 

 Duty holders are seen to implement excellent health and safety 

management systems; 

 A 50% reduction in catastrophic train accident risk; 

 No less than 25% reduction in risk at level crossings; 

 A significant reduction in worker safety risk from improvements in 

Road Rail Vehicles and improvement in protection of track workers 

for example; 

 An improvement in the management of, and consequent reduction 

in, passenger-train interface risk; and 

 An improvement by the industry in the measurement and 

management of occupational health. 

The Business Plan then outlines a series of activities that will be 

undertaken to achieve the outcomes identified under the headings of: 

 Enforcing the law;  

 Ensuring risk is managed effectively; and 

 Driving continual improvement. 
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Each of the ORR’s five strategic objectives has a similar set of long-

term and medium-term outcomes with a set of activities for the coming year 

that are meant to achieve these outcomes. The ORR intends to apply this 

approach to an additional sixth objective that relates to its new roads 

functions. 

Annual Report and Audit 

Along with the business plan, the ORR has a requirement, enforced by 

the statutory auditor, the National Audit Office (NAO), to publish an Annual 

Report. The Annual Report
11

 summarises the key activities and events of the 

reporting year against the framework of the objectives set out in the business 

plan. This is a key tool in terms of both accountability and transparency, as 

it provides substantial performance information in a format that is easy to 

understand and assess.  

The Annual Report provides the usual audited financial report that 

provides confidence to the Parliament that ORR is adhering to appropriate 

financial standards. In addition the report takes the strategic objectives from 

the Business Plan and considers each one in light of what has been 

accomplished over the year.  

For example, under the heading of Drive for a safer railway (Strategic 

Objective 1) the ORR lists a number of areas identified for improvement and 

then notes that actions taken over the year to address them. Under Level 

crossing risks the report states that “Network Rail has achieved a 30.9% 

reduction in risk, mostly through closure of level crossings – this exceeds 

the 25% target…”  

The full set of areas identified includes the following with each area 

having a commentary around actions taken and where possible 

quantification of those actions: 

 Signals passed at danger; 

 Protecting the safety of passengers; 

 Track worker safety; 

 Track twist faults; 

 Occupational health; 

 Transport for London’s Underground; 

 Heritage railways. 
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Publication of Decisions 

While the ORR has an internal requirement to publish all major 

decisions, there are also statutory and legal requirements to publish certain 

types of decisions and give reasons. Under RA93, ORR must maintain a 

public register of all decisions relating to licences, access agreements, 

exemptions, consents and enforcement action in respect of its rail economic 

functions. On the safety side, under the Environment and Safety Act 1988 

we publish details of all improvement and prohibition enforcement notices 

served on business and prosecutions are a matter of public record. 

Publishing decisions is a good practice in terms of providing stakeholders 

with an understanding of the reasons behind decisions. It helps maintain 

confidence in the regulator that it is adhering to analytical rigour and 

evidence–based assessments in its decision making. 

Parliamentary Committees 

As in many regulatory regimes, the ORR is required to participate as a 

witness and answer questions or provide evidence to Parliamentary 

Committees. These committees, the Transport Select Committees and the 

Public Accounts Committee, scrutinise the ORR’s work performance in 

their roles overseeing government policy and performance.  

Key Performance Indicators 

Developing appropriate and relevant Key Performance Indicators 

(KPIS) that allow for meaningful assessment of regulatory performance has 

been a major challenge for regulators across the globe for a number of years. 

The ORR observes that this is a complex and difficult area due in large part 

to: 

 A significant aspect of the regulator’s work being to ensure the 

prevention of harm, which by its very nature is difficult to measure; 

 The difficulty in attributing responsibility for outcomes in dynamic, 

open markets. 

The ORR only commits to specific performance indicators where it is 

able to do so with a clear line of sight and responsibility. It does, however, 

track a wide range of data that enables judgements as to market and industry 

developments and to adjust settings accordingly. Importantly, it also 

undertakes ex ante and ex post assessments of significant regulatory 

decisions and policies, which while accepting the difficulty of determining 

causality noted above, also details these where necessary so an observer will 

understand and appreciate the issues. 
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The ORR does publish its outcomes, although this is not subject to any 

agreement from Ministers or the Parliament. 

Accountability to regulated entities 

Different aspects of the ORR’s regulatory decisions may attract different 

appeals mechanisms. For example, the Competition Appeals Tribunal (e.g. 

for competition cases) or to the CMA (e.g. for the periodic review of 

network infrastructure). In respect of access decisions, it is open to either 

party to challenge an ORR determination by way of judicial review 

proceedings in the High Court. 

These paths and associated processes are well understood and the 

mechanisms for the different aspects of regulation are detailed on the ORR 

website. These bodies are all independent of the regulator. There are clearly 

defined processes set out by the appeals bodies and the decisions are binding 

on all parties. There is no formal internal review unit established in the 

ORR.  

The broad suite of information that it provides on its performance 

clearly allows regulated entities to make judgements as to the ORR’s 

approach to regulation and to assess whether or not and to what level it has 

achieved the targets it has set. It also, in the first instance, allows businesses 

to determine if they believe these targets are appropriate measures of 

performance.  

Evaluations, whether ex post or ex ante, are also important measures in 

building high accountability standards in regard to the regulated businesses, 

as well as providing the ORR with a check on their regulatory decisions and 

the cost-benefit impact of those decisions. As with many measure, there is a 

dual management and outward accountability benefit. The ORR has 

committed to conduct and publish impact assessments in a greater number 

of areas, allowing external parties to assess the reasonableness and impact of 

decisions. 

Accountability to the public 

Many of the processes and publications noted above in the 

accountability sections are relevant to the public as well. The publication of 

reports, decisions, business plans etc. accessible to the public is evidence of 

a transparent approach to the provision of relevant information. Public 

accountability, which by definition is not necessarily targeting the informed 

expert, needs to have measures that are understandable. That is, both 

accessible and assessable so that just being able to find the information may 
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not be sufficient. It also needs to be in a format that can be understood and 

interpreted by interested parties. 

In addition to the measures identified the ORR routinely commissions 

an independent review of its 5-yearly periodic review of the network 

infrastructure. This recognises the particular significance of this particular 

legislation. It also notes that the NAO is able to, and does, initiate and 

publish its own reviews into various aspects of the ORR’s work. It also 

annually reviews the operational efficiency of the ORR on behalf of 

Parliament.  

All regulatory policies are published while operational policies are 

disclosable under Freedom of Information (FOI) laws. The ORR has a well-

developed web site rich in information and with easily accessed links to all 

aspects of its work. 

Transparency 

Given the range of its responsibilities, the ORR has a substantial 

commitment to accountability through transparent information provision, 

public engagement, data provision, consultation and ex ante and post 

assessment. 

Many of the measures discussed above are of relevance to the ORR’s 

commitment to transparency. While the ORR has a legal guarantee of 

independence, its behaviour in exercising its functions and the openness 

with which it undertakes and reports on these functions is extremely 

important. 

In the introduction section on accountability and transparency, formal 

accountability through Parliament and the Courts was identified as an 

important and fundamental aspect of the safeguards that ensure 

independence is not abused. Likewise, transparency in operations, decision 

making, guidance and other policies is an important aspect underpinning the 

credibility, integrity and continued acceptance of an independent ORR.  

The FOI laws that the ORR is subject to provide another level of 

transparency, although they do not inform the regulator as to what 

information it needs to provide in the first instance. However, it is embedded 

in the regular practice of the ORR that it consults widely on its policies and 

undertakes rigorous evidence-based impact assessments. These processes 

are subject to a proportionality test to provide some assurance that 

stakeholders are not over-burdened or incur unnecessary costs in engaging 

with the regulator. 
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Considering the strength of the FOI laws in supporting transparency, the 

ORR notes that the procedures and protections around confidentiality of 

information and limits to access are well established and explained. 

In regards to performance information, this note has already identified 

that there is a variety of means for disseminating these to the public: 

 The business plan and annual report are both published and provide 

reports against performance. 

 Ex ante and ex post impact assessments are conducted for 

significant aspects of regulation. 

 A range of market information and statistics are gathered and 

published routinely to measure market developments and to inform 

interested parties in the development of regulatory policy and to 

assess the success of policies to date. 

 The ORR also publishes a range of performance data relating to the 

industries it regulates including: quarterly data reports, a six-

monthly monitor of Network Rail’s performance against regulatory 

outputs; annual efficiency review of Network Rail; annual report of 

finances and funding of the rail industry; statistics about rail usage, 

safety and funding; and ad hoc market studies into various aspects 

of the rail sector. 

There is another aspect to accountability and transparency that is 

extremely important for regulators. That is, making sure that consumers of 

particular services are well informed in terms of their decisions as to the 

services they actually consume. That is, empowered and informed 

customers. The ORR includes public authorities that provide funding as part 

of this segment.  

To this end it looks to the provision of quality, trusted information on 

performance of the sector, costs and funding as fundamental to enabling 

customers to understand and therefore make judgements on the manner in 

which fares are set and tax payer funds are used. 

Transparency in the form of these information flows should ensure the 

markets work better and deliver what consumers and customers want, not 

what the industry players believe they want. This ensures that choices are 

available and that the public using rail is aware of these and the appropriate 

trade-offs. This greatly supports consumer choice and demonstrates that 

accountability and transparency through the provisions of information is not 

just about determining the effectiveness or efficiency in more narrow terms. 
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Concluding insights 

The ORR has a strong commitment to accountability in both the formal 

sense (to Parliament and the Courts) and informally to the many 

stakeholders that take a direct and indirect interest in its regulatory 

decisions. There are a range of measures that have been put in place to 

provide all stakeholders with a basis for the assessment of the effectiveness 

of the regulator in carrying out its mandates. 

Given that these measures are open and transparent they are highly 

likely to provide strong incentives to the ORR to aim for and to maintain 

high quality regulatory performance and to ensure it is an effective steward 

of public authority and resources.  

Many, if not all, of the measures discussed are assessable and accessible 

to stakeholders, with the intention of providing substantial and useful 

information for all parties. There is also an obvious willingness and 

commitment to revisit objectives, targets and strategies to test their 

appropriateness where circumstances may change and to develop views as to 

whether or not they have been successful in achieving the goals that the 

ORR has set for itself. 

The ORR also adopts the position that its role is to help and inform users 

and consumers in their understanding of the fares and services they are 

provided and to underpin the concept of consumer choice in the sector. It 

does so through making available the right types of information in order that 

those users can make those informed, market driven decisions.  

As a package of measures the ORR has developed a strong and 

transparent accountability framework that should be a useful model for other 

agencies. 
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Notes 

 

1. The remit of the ORR will be extended to Northern Ireland in 2016 so that 

it cover all the functions of the regulatory body set out in Directive 

2012/34/EU of the European Parliament and of the Council of 21 

November 2012 establishing a single European railway area.  

2. For example: The Railways Act 2005; the Railways Act 1993; the 

Railways and other Guided Transport Systems (Safety) Regulations 2006; 

the Rail Vehicle Accessibility Regulations 2010; Railways Infrastructure 

(Access and Management) Regulations 2005; Railway (Licensing of 

Railway Undertakings) Regulations 2005; and the Health and Safety at 

Work Act 1974. 

3. http://orr.gov.uk/about-orr/what-we-do; includes links to the laws, duties 

and functions of ORR.  

4. http://orr.gov.uk/what-and-how-we-regulate/regulation-of-network-

rail.http://orr.gov.uk/what-and-how-we-regulate/regulation-of-

network-railhttp://orr.gov.uk/what-and-how-we-regulate/regulation-

of-network-rail 

5. http://orr.gov.uk/what-and-how-we-regulate/track-

accesshttp://orr.gov.uk/what-and-how-we-regulate/track-access. 

6. http://orr.gov.uk/what-and-how-we-regulate/station-and-depot-

accesshttp://orr.gov.uk/what-and-how-we-regulate/station-and-depot-

access. 

7. http://orr.gov.uk/what-and-how-we-regulate/licensing.  

8. http://orr.gov.uk/what-and-how-we-regulate/competition-and-

consumershttp://orr.gov.uk/what-and-how-we-regulate/competition-

and-consumers. 

9. http://orr.gov.uk/what-and-how-we-

regulate/investmentshttp://orr.gov.uk/what-and-how-we-

regulate/investments. 

10. http://orr.gov.uk/what-and-how-we-regulate/competition-and-

consumers/market-studies. http://orr.gov.uk/what-and-how-we-

regulate/competition-and-consumers/market-studies 

http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=uriserv:OJ.L_.2012.343.01.0032.01.ENG&toc=OJ:L:2012:343:TOC
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=uriserv:OJ.L_.2012.343.01.0032.01.ENG&toc=OJ:L:2012:343:TOC
http://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=uriserv:OJ.L_.2012.343.01.0032.01.ENG&toc=OJ:L:2012:343:TOC
http://orr.gov.uk/about-orr/what-we-do
http://orr.gov.uk/what-and-how-we-regulate/regulation-of-network-rail
http://orr.gov.uk/what-and-how-we-regulate/regulation-of-network-rail
http://orr.gov.uk/what-and-how-we-regulate/regulation-of-network-rail
http://orr.gov.uk/what-and-how-we-regulate/regulation-of-network-rail
http://orr.gov.uk/what-and-how-we-regulate/regulation-of-network-rail
http://orr.gov.uk/what-and-how-we-regulate/regulation-of-network-rail
http://orr.gov.uk/what-and-how-we-regulate/track-access
http://orr.gov.uk/what-and-how-we-regulate/track-access
http://orr.gov.uk/what-and-how-we-regulate/track-access
http://orr.gov.uk/what-and-how-we-regulate/station-and-depot-access
http://orr.gov.uk/what-and-how-we-regulate/station-and-depot-access
http://orr.gov.uk/what-and-how-we-regulate/station-and-depot-access
http://orr.gov.uk/what-and-how-we-regulate/station-and-depot-access
http://orr.gov.uk/what-and-how-we-regulate/licensing
http://orr.gov.uk/what-and-how-we-regulate/competition-and-consumers
http://orr.gov.uk/what-and-how-we-regulate/competition-and-consumers
http://orr.gov.uk/what-and-how-we-regulate/competition-and-consumers
http://orr.gov.uk/what-and-how-we-regulate/competition-and-consumers
http://orr.gov.uk/what-and-how-we-regulate/investments
http://orr.gov.uk/what-and-how-we-regulate/investments
http://orr.gov.uk/what-and-how-we-regulate/investments
http://orr.gov.uk/what-and-how-we-regulate/investments
http://orr.gov.uk/what-and-how-we-regulate/competition-and-consumers/market-studies
http://orr.gov.uk/what-and-how-we-regulate/competition-and-consumers/market-studies
http://orr.gov.uk/what-and-how-we-regulate/competition-and-consumers/market-studies
http://orr.gov.uk/what-and-how-we-regulate/competition-and-consumers/market-studies
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11. See http://orr.gov.uk/.  

http://orr.gov.uk/
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Chapter 6 

 

Federal Institute of Telecommunications of Mexico 

This chapter presents a case study that focuses on the accountability and 
transparency practices of the Federal Institute of Telecommunications (IFT) 

of Mexico, a recently created autonomous organisation. The section starts 

with an overview of the institutional background and a summary of the 
regulatory framework. The core of the section focuses on the obligations 

and practices on accountability and transparency issues towards the 

general public, the legislature or ministries and the regulated industry. 
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Background and legal framework 

Until 2013 the Mexican telecommunication industry was characterised 

by lack of competition with near 80% of fixed lines and 70% of mobile 

services concentrated on a single enterprise. The report OECD (2012) found 

that Mexican prices of telecommunication and broadcasting services where 

above the average of its member countries and estimated that the loss of 

benefit were close to 1.8% of GDP per annum
 
(OECD, 2012).  

Table 6.1 Mexican prices in the OECD price baskets relative  

to OECD average country 

(USD PPP, February 2011) 

Residential calls basket Mobile calls basket 

Number of 
Calls 

Mexico price compared to OECD 
average 

Number of Calls Mexico price compared to OECD 
average 

20 124% 30 132% 

60 194% 100 165% 

140 137% 300 109% 

Source: OECD (2012), OECD Review of Telecommunication Policy and Regulation in Mexico, 

OECD Pushing, Paris, http://dx.doi.org/10.1787/9789264060111-en. 

In addition, the Federal Commission of Telecommunications COFETEL 

that acted as sector regulator faced significant institutional challenges. It was 

a dependent body of the Ministry of Communications and Transport lacking 

budgetary and decision autonomy, and responsibilities associated to 

regulation, oversight, and policy formulation were tangled. There were no 

mandatory procedures to develop transparency practices and the Mexican 

legal system allowed courts to suspend COFETEL regulatory decisions 

(OECD, 2012).  

As a consequence, the 2013 constitutional reforms seeking the increase 

of economic competition and employment included important changes in the 

telecommunication and broadcasting sector. Concretely the Mexican 

Political Constitution now: 

 Declares access to information technology and broadcasting 

services as a constitutional right guaranteed by the State. It 

establishes that the Mexican government will create conditions for 

the implementation of effective competition among the service 

providers in these economic sectors (Article 6). 
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 Declares that public authorities will prevent and punish any market 

concentration or business agreement that seeks to avoid 

competition, create entry barriers, or manipulate prices (Article 28). 

 Specifies that resolutions from the market regulator could only be 

contested under the judicial injunction figure (“amparo indirecto”) 

but its applications will not be suspended. Crates specialised 

judicial bodies with technical knowledge to solve differences on 

telecommunications, broadcasting, and economic competition 

issues (Article 28 and 94). 

 Specifies that foreign investment in the telecommunications sector 

could be of 100% and in broadcasting services of 49% (Transitory 

provision 11th June 2013). 

These constitutional changes also gave origin to the Federal 

Telecommunications and Broadcasting Act of 2014 (LFTR), and the 

creation Transparency and Access to Public Information Acts explained 

below. It also gave origin to a new market regulator that issued its first 

Organic Statue in 2013.  

IFT functions and powers 

The Article 28 of the Mexican Constitution created the Federal Institute 

of Telecommunications IFT as the new regulatory authority for the 

telecommunication and broadcasting sector. This institution is defined as an 

autonomous body, with legal personality and own budget aimed to achieve 

an efficient development of these sectors while seeking the best prices for 

final users. Specifically IFT is responsible for:  

 Regulating and overseeing the usage of spectrum for 

telecommunication and broadcasting services, which include access 

to associated infrastructure and inputs.  

 Acting as authority regarding economic competition in its field 

with power to establish asymmetric regulation and define 

concentration limits.  

 Granting, revoking, or authorising variations in the ownership of 

concessionaries and in its operational control.  

 Allocating the telecommunication and broadcasting spectrum 

among different participants through the development of public 

tenders.  
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The functions and powers provided to IFT make of it a strengthened 

regulator. It is an independent institution with authority to declare 

companies acting as preponderant agents and stablish specific requirements 

for their operations. The concentration limits defined by IFT include not 

only the frequencies usage, but also the market participation of 

concessionaries with cross ownership. Moreover, the regulator can request 

the disincorporation of assets to ensure compliance.  

IFT functions are specified further in the Article 15 of the 

Telecommunications and Broadcasting Act (LFTR) that comprehends 

among others: Issue technical plans, guidelines and cost models (I), issue 

provisions regarding networks interoperability, and shared use of 

infrastructure (IX, XI), resolve disagreements in these topics (XII, XII), 

declare the extinction of obligations associated to content retransmission 

(XXIII), authorise, keep record and publish the tariffs charged by 

concessionaries to users (XXIV), request information and documents need 

to exercise its powers (XXVIII), establish the obligations of geographic and 

social coverage (XLIII) and monitor and sanction compliance with 

maximum times for commercial messages transmission (LVII).  

On the other hand, the new functions and powers demand mechanisms 

to reinforce independence, prevent undue influences, and gain confidence on 

the decision making process.  

Box 1. IFT Plenary Characteristics and Appointment Process 

IFT maximum decision body is the Plenary made of 7 commissioners 

including its President who is also head on management issues. To guarantee 

technical suitability and undue pressures from stakeholders the Mexican 

constitution has stablished that commissioners (Article 28):  

 Demonstrate at least 3 years of previous outstanding work in 

professional activities substantially related to the sector and needed 

knowledge to take office. 

 In the year previous to appointment was not Secretary of State, Federal 

Attorney General, Senator, Federal or Local Representative, Governor or 

Chief Minister.  

 In the 3 years previous to appointment did not hold any job position on 

corporations subject to IFT regulation. 

 While in office refrain from performing any other job or commission 

with the exception of teaching. 
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Box 2. IFT Plenary Characteristics and Appointment Process (cont.) 

 Be in office for 9 years without possibility of re-election, and would be 

only removed by two thirds of the Senate due to a serious failure on the 

exercise of functions.  

When a commissioner vacancy opens, a multistage appointment process is 

implemented including: An open public call, a knowledge evaluation created by 

members of the Bank of Mexico, the Institute for Evaluation and Education, and 

the Institute of Statistics and Geography, a presentation to the Executive of the 

final five candidates with higher scores, the selection of one candidate by the 

executive, and a final ratification by the Senate. 

Source: (n.a.) (2017), Constitución Política de los Estados Unidos Mexicanos, 

www.diputados.gob.mx/LeyesBiblio/pdf/1_150917.pdf (accessed 27 November 2017). 

Institutional objectives 

In addition to its legal mandates, IFT has defined four institutional 

objectives and one transversal policy of self-strengthening to make of it an 

efficient regulator that uses the best management practices and modern 

technical tools to fulfil its functions. The objectives are: 

1. Promote a better offering of public services at affordable prices by 

fostering competition in the regulated sectors.  

2. Promote universal access to the telecommunication and 

broadcasting services and technologies to maximise social welfare.  

3. Guarantee that telecommunication and broadcasting services offered 

are consistent with international quality standards.  

4. Promote respect for the rights of users.  

These statements serve to IFT as reference points to all its strategies. For 

example developing activities to encourage the entrance of new investors is 

seen as a concrete way to pursue Objective 1, while giving information to 

users about the telecommunication industry and the channels to complain 

aims to achieve Objective 4. These goals also co-ordinate IFT with the 

broader institutional framework of the National Development Plan 2013-18 

(IFT, 2016).  
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Accountability and transparency obligations  

Having a legal framework that allows the existence of autonomous 

regulators requires the implementation of appropriate accountability and 

transparency policies in their governance. These bodies exist to execute 

specialised tasks aimed to foster economic and social development, and all 

stakeholders should be able to assess their performance which in turn 

increases confidence and compliance (OECD, 2014).  

In the Mexican case, all government institutions including independent 

regulators must comply with both the General Act for Transparency and 

Access to Public Information of 2015 (LGTAI) and the Federal Act for 

Transparency and Access to Public Information of 2016 (LFTAI). The 

regulations seek to foster the accountability culture and stablish procedures 

to guarantee the right to obtain data held in public offices while also 

specifies how to define and handle the one that is classified as reserved or 

confidential. Mandates are coherent with the necessity of providing enough 

public information about the regulators performance.  

For IFT this means a general set of mandates (Article 70 of LGATI) 

requiring updated and open information regarding its operational behaviour 

as well as its interaction with citizens and the regulated industry. 

Transparency requirements comprehend: Publishing information about the 

organic structure and contact directory from the boss level, job vacancies 

and open calls, financial performance, inventory of concessions, and citizen 

participation mechanisms among others. IFT complies with the required 

mandates on its webpage where it has a specific section associated to 

transparency as shown in Table 2.  

Additionally, the legal framework demands the elaboration of an annual 

report about public information access “Informe Annual de Transparencia” 
containing at least the number of solicitudes created, the result of those 

solicitudes, the time taken to answer, the evolution of claims with the 

internal comptroller, and any difficulties fulfilling the law. As a result IFT 

elaborates and publishes online the report incorporating additional elements 

such as the legal framework, the reception channel of user requests, the 

profile of petitioners, a classification of user submissions by topic, the 

calendar of sessions of the Transparency Committee, web links to deepen 

the shown information, an inventory of press releases, the programmes of 

training for civil servants, and additional transparency measures taken by the 

Plenary.  
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Table 6.2. Summary of LGTI transparency mandates and IFT fulfilment 

Information requirement IFT webpage and observations 

Associated Regulatory Framework. Available. Some links are outdated. 

Organic structure, description of each area with 
tasks, goals, and activity indicators.  

Available. Activity indicators by area are not 
clearly defined.  

Contact information from the boss level including 
phone and email. 

Available 

Salary structure, vacancies by area and labour calls 
open. 

Available 

List of formalities and procedures. Available 

Financial information on the assigned budget and 
quarterly information and audit. 

Available. Audit information could be 
explained further. 

Sectorial reports, statistics, and citizen participation 
mechanisms. 

Available. Public consultation calendar and 
other mechanisms.  

Inventory of concessions and related information. Available.  

Contact information of Transparency Unit and 
Transparency Committee. 

Available. 

Other information considered relevant. Available. Report of service and tariff 
comparison. 

Source: (n.a.) (2015), Ley General de Transparencia y Acceso a la Información 

Pública, www.diputados.gob.mx/LeyesBiblio/pdf/LGTAIP.pdf (accessed 

27 November 2017).  

Obligations and practices to the general public  

In addition to the described measures that improve management and 

operational practices transparency, OECD recommends the creation of 

systems to complain both against concessionaries providing services to final 

users, and against the regulator itself (OECD, 2014). 

To protect user’s rights IFT has developed with the Office of the Federal 

Prosecutor for the Consumer (Profeco) an online tool called “Soy usuario” 

that allows any client to create a case against a telecommunication or 

broadcasting services provider. Complains are transferred directly to the 

concerned company that should answer with an explanation and redressing 

offering under IFT and Profeco supervision. If not agreement is reached and 

there are justifiable reasons for it, dissatisfactions could evolve to a formal 

intervention by the public authorities. IFT also publishes periodic reports 

with statistics of “Soy usuario”, classifying claims by sector, company, 

issue, and state of the process (solved, rejected or escalated).  
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In contrast, IFT does not have an explicit mechanism for complaints 

regarding its own actions. All IFT public officers are subject to the standard 

constitutional controls (Title 4) and the responsibilities and sanction regime 

stablished on the Federal Administrative Public Officers Liabilities Act of 

2012. The institution publishes openly the contact information of the 

members of the Transparency Committee as well as the Internal Comptroller 

Unit that has the power to resolve proceedings regarding the complaints 

submitted against public officers. This Unit also investigates any act or 

omission that implies irregularities in the management of resources (LFTR 

Article 35). Further, the internal comptroller could escalate cases with the 

Senate for a motion of removal of a commissioner violating its duties.  

Obligations and practices to the legislature or ministries 

Regulators exist to pursue objectives associated with fostering social 

and economic development, and they operate on a legal framework designed 

by legislatures. This means that although independent in its operation and 

decisions, regulators should held accountable with executive and legislative 

branch of their countries. OECD recommended policies includes having 

clear expectations, publishing a corporate plan outlining how to achieve 

such objectives, delivering official management reports with measurable 

indicators, and appearing before executive or legislative authorities (OECD, 

2014).  

Clear expectations 

As abovementioned, IFT has concrete and well defined mandates and its 

functions are clearly separated from those of the Ministry of 

Communications and Transport. Defining explicit institutional objectives 

and publishing them on its web page is an appropriate way to pursue this 

recommendation.  

Corporate plan  

The Mexican Constitution in its Article 28 requires from IFT to present 

an Annual Work Plan to the Executive and Legislative powers “Programa 
Anual de Trabajo”. The report is a key guidance for the operation of IFT 

and has been improving with the inclusion of more precise deliverables and 

specific due dates, it lacks however any mention to financial resources that 

are showed in separate reports and formats. The annual work plan contains:  

 Long term vision and explanation of institutional objectives.  

 Regulatory agenda and its connection with each objective. 
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 Inventory of projects, responsible areas and expected percentage of 

advance.  

 Studies, diagnostics, and documents to develop throughout the 

year. 

 Planned events, forums, and summary of daily activities performed 

by IFT. 

Management reports 

Article 28 of Mexican constitution also states the obligation of 

generating a quarterly report of activities to the Executive and Legislative 

powers. Fulfilling this directive IFT makes public a document assessing the 

annual work plan progress each 3 moths “Informe Trimestral de 

Actividades”. The report contains a summary of topics discussed by the 

Plenary, the public consultations done, and the goals achieved. It also relates 

each institutional activity with the previously defined objectives, and 

provides information about the projects advance against what initially 

planned. Is a useful tool to evaluate IFT performance regarding the 

missional objectives but it does not have financial or operational data.  

In relation to IFT administration, the Article 20 of LFTR states that 

President Commissioner should run and manage human, financial, and 

material resources and the Organic Statue specifies that he must inform 

annually to the Plenary about such tasks. As a result, an annual report of the 

management of resources is made public online “Informe del Estado que 

Guarda la Administración de los Recursos del Instituo Federal de 
Telecomunicaciones”. It includes:  

 Assigned and executed budget, financial statements, and an 

explanation of key variables. 

 Acquisition of goods and services through public tenders or other 

mechanisms.  

 Actions taken to promote talent management and recruitments.  

 Operational policies, events, technology and information 

management.  

 Internal comptroller evaluations.  

IFT does not have a quarterly version of the annual report but it 

publishes on several formats periodic budget and financial information.  
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Appearing before Congress 

Finally, besides the generation of reports Article 28 of Mexican 

constitution mandate IFT representatives to appear before the Congress to 

provide further explanations of activities if they are asked to do so. 

Article 93 is complementary and states that heads of autonomous institutions 

could be summoned to Congress to inform and be interrogated about issues 

in their field.  

Obligations and practices to the regulated industry  

Regulated industries expects also a proper use of the authority provided 

to regulators that includes avoiding exceeding the attributed powers, taking 

resolutions without consultation, or omitting relevant evidence. OECD 

recommended policies in this regard comprehend promoting access to 

appeal processes, defend the right to appeal big impact decisions through 

judiciary, and publishing justifications for all major decisions 

(OECD, 2014).  

The IFT makes public the mechanisms by which regulated industries 

would contact and schedule officers and members of the plenary meetings, 

but does not have explicit internal channels for redress. Important 

exceptions are the procedures realised in the form of trial, as in the 

telecommunication and broadcasting sector IFT is the market regulator, and 

also the competition authority. This means that the Plenary makes the final 

decision regarding accusations related to anticompetitive or monopolistic 

practices but the procedure comprehends the arm´s length separated analysis 

from the Investigation Authority (IFT, 2014). Before any final decision of 

the Plenary is taken, the involved company has opportunity to refute any 

accusation and show its arguments.  

In reference with the external mechanism of appealing with the 

judiciary, the constitutional reform created specialised judges to give 

celerity and technical expertise to these processes (Article 28 and 94). 

However, as one weakness of the system before 2013 was that courts were 

allowed to delay or suspend the market regulator decisions application 

(OECD, 2012), the current system is open to appealing through the judicial 

injunction figure (“amparo indirecto”) but do not suspend the applications 

until the trial is solved. This feature does not hold for fines or divestiture of 

assets preserving a balance for regulated industries.  

Finally, regarding the justification of all major decisions, the LFTR 

stablishes concrete requirements for making public the plenary meetings 

discussions and agreements, as well as realising public consultation 

containing an explanation for the proposed regulatory changes.  
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Table 6.3. Transparency measures for the plenary decisions 

Transparency measure IFT fulfilment 

Plenary agreements, and resolutions should be 
public with the exception of sections containing 
confidential information (Art 47) 

Plenary sessions will be recorded and made 
public online. The vote of each commissioner 
should always be public. (Art 48) 

Minutes of the sessions should be available 
online after 10 labour days (Art 50) 

IFT publishes online the Plenary session’s 
calendar. A searching engine tool for historical 
records is also available.  

Public information includes attendance, 
discussed agenda with a short description, and 
votes of each commissioner by topic.  

Written document with the evolution of the 
sessions is available to download.  

Before regulatory changes IFT should perform 
public consultation to collect non-mandatory 
observations and make public an impact analysis 
of it. The regulatory agenda should be available 
online (Art 51) 

IFT publishes the calendar of monthly projects 
for public consultation. The impact analysis is 
not always explicit in the informative document. 
IFT also publishes the comments received in 
each public consultation.  

Commissioners should keep record of the 
interviews held with representatives of regulated 
industries that should be made public online 
(Art. 30) 

IFT makes public the database of meetings 
specifying date, topic, company, and attendees 
list.  

Source: (n.a.) (2017), Ley Federal de Telecomunicaciones y Radiodifusión, 

www.diputados.gob.mx/LeyesBiblio/pdf/LFTR_311017.pdf (accessed 

27 November 2017).  

Conclusions 

1. The Mexican reforms of 2013 and its posterior developments provided 

IFT with useful tools to improve the performance of the 

telecommunication and market regulation.  

2. IFT has powers to define and declare concentration practices, establish 

significant fines, and ask for assets separation. At the same time IFT has 

been allocated with explicit accountability and transparency tasks, which 

are consistent with OECD recommendations for engaging with the general 

public, the legislature and regulated industries.  

3. Practices associated with complain and redress against IFT could be made 

clearer.  

  

http://www.diputados.gob.mx/LeyesBiblio/pdf/LFTR_311017.pdf
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Chapter 7 

 

General Direction of Rail and Multimodal Transportation 

This chapter presents a case study that focuses on the accountability and 
transparency practices of the General Direction of Rail and Multimodal 

Transportation (DGTFM) of the Ministry of Communications and Transport 

(SCT) of Mexico. The section starts with an overview of the institutional 
background and a summary of the regulatory framework. The core of the 

section focuses on the obligations and practices on accountability and 

transparency issues towards the general public, the legislature or ministries 
and the regulated industry.  
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Regulatory framework, objectives and functions 

Accountability and transparency practices of the Mexican railway 

authorities have a central role due to the high regulated nature of its market. 

For most of the XXth Century, Mexican railway services were exclusively 

operated by the State, as the Article 28 of the Constitution defined railway 

services as a strategic national area. In 1995 that article was reformed, 

giving way to the privatisation of construction, operation and exploitation of 

railways (Cámara de Diputados del H. Congreso de la Unión, 2016). The 

SCT granted concessions to private operators throughout the country for a 

total of over 16 thousand kilometres of line, operated by 9 companies. These 

concessions were given for a total of 30, 45 or 50 years. 

The current regulatory authority of the rail market in Mexico is the 

Ministry of Communications and Transport (Secretaría de Comunicaciones 

y Transportes, SCT), specifically the General Direction of Rail and 

Multimodal Transportation (DGTFM), under the supervision of the Deputy 

Ministry of Transport—even though the decree creating the Railway 

Transport Regulatory Agency was published in the Official Gazette on 

January 26, 2015 (DOF, 2015). However, the legislative basis for the 

creation of a new regulatory authority was published on January 2015. The 

Regulatory Law of Rail Services (Ley Reglamentario del Servicio 
Ferroviario, LRSF) has been reformed for the creation of the Railway 

Transport Regulatory Agency. This agency is defined as a de-concentrated 

body within the SCT, which grants it technical and operational autonomy 

(including faculty to manage its own budget). Nonetheless, it will still form 

part of the Executive Branch of the government; as it was not granted full 

constitutional autonomy, in contrast with other agencies such as the Federal 

Telecommunications Institute (IFT) or the Federal Competition Commission 

(COFECE). This is relevant since the transparency obligations provided in 

this study case will mostly apply to every public instance within the 

Executive, Legislative, and Judicial Branch, as well as autonomous bodies, 

as the Law of Transparency and Access to Public Information (Ley Federal 

de Transparencia y Acceso a la Información Pública, LFTAI) applies, but 

the Law of Audit and Accountability of the Federation (Ley de Fiscalización 
y Rendición de Cuentas de la Federación, LFRCF) does not apply to 

autonomous bodies (Art 2, Frac IX of Cámara de Diputados del H. Congreso 

de la Unión, 2016). 

As stated in Table 4Error! Reference source not found. the SCT is in 

charge of issuing norms of technical standardisation (known in Mexico as 

NOM: Mexican Official Norm). In the SCT website, there are four NOMs 

published (SCT, 2017), which is an unusual low number relative to 

international rail regulators. Through these set of NOMs, the SCT regulates 
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the concessions granted to the private industry. NOMs should be extensive 

and of easy access to facilitate the compliance of regulation to the regulated 

entities. The fact that there are only four NOMs published on the SCT 

website highlights either the lack of NOMs for technical regulation or the 

lack of transparency on presenting them.  

Table 7.4  Railway functions of the SCT 

Article 6: Attributions on rail service 

Ministry of Communications and Transport 

(Before the reform) 

Ministry of Communications and Transport 

(After the reform) 

I. Plan, design and conduct the policies and 
programs, as well as regulate the development 
of the railway system.  

II. Give concessions and permits, verify their 
compliance and resolve issues of modification 
and termination.  

III. Technical regulation of railways 

IV. Basis of tariffs regulation 

V. Sanctions  

VI. Integrate the registry of permits and 
concessions. 

I. Plan, design and conduct the policies and 
programs, as well as regulate the development 
of the railway system.  

II. Grant concessions and permits, as well as 
verifying their compliance and resolve issues of 
modification and termination. 

Regulatory Agency of Rail Transport 

III. Technical regulation of railways and 
infrastructure interconnection.  

IV. Basis of tariffs regulation  

V. Integrate the registry of permits and 
concessions. 

VI. Recommendation and cooperation on Public 
Security and related matters.  

VII. Promote the expansion and use of the rail 
network. 

VIII. Register the maximum freight tariffs.  

IX. Rail industry statistics 

X. Short-rail valuations.  

XI. Sanctions  

XII. International forums participation and 
research conduction 

XIII. Request of information to licensees. 

Source: Cámara de Diputados del H. Congreso de la Unión (1995), Ley Reglamentaria 

del Servicio Ferroviario, www.diputados.gob.mx/LeyesBiblio/pdf/209_080616.pdf. 
Cámara de Diputados del H. Congreso de la Unión (2016), Ley Reglamentaria del 

Servicio Ferroviario, www.diputados.gob.mx/LeyesBiblio/pdf/209_080616.pdf. 

Another important authorities figures regarding rail policy are the 

SCT-Centres. These centres are representations of the Ministry in the 

Mexican states that are set to contribute to the development of 

communication and transport systems of each state. On specific rail matters, 

it has the purpose of improving the security and sustainability of the rail 

http://www.diputados.gob.mx/LeyesBiblio/pdf/209_080616.pdf
http://www.diputados.gob.mx/LeyesBiblio/pdf/209_080616.pdf
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national system, as well as enhancing the legal and regulatory framework of 

the railway system and its compliance, to achieve an oversee authority role 

and give certainty to the concessionaires, the investors and the users 

(SCT, 2011).  

Accountability and transparency obligations  

Notwithstanding that all public organisations have to comply with the 

same obligations on accountability and transparency, according to the 

LFTAI and the LFRCF, in practice such policies may differ among 

agencies, as some may comply with higher quality standards than others. 

The DGTFM currently has the obligation to publish the transparency 

information required by the LFTAI. This means that the trough the 

transparency portal, the SCT – as every other Ministry – has to publish 

information on the following categories (INAI 2017): 

 Organisational structure 

 Faculties 

 Directory 

 Monthly compensations 

 Liaison unit 

 Goals and objectives 

 Services 

 Formalities (including requirements and formats) 

 Budget (allocated and spent) 

 Audits 

 Subsidies Programs 

 Concessions (including permits and authorisations) 

 Procurement 

 Regulatory Framework 

 Citizen Participation 

 Relevant Information 
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Obligations and practices to the general public 

The main instrument to promote transparency and accountability within 

the general public is through the publication of high quality information. In 

this way, academics, think-tanks or any stakeholder would be able to review 

and work with sector’s information.  

A relevant practice to promote transparency and accountability is 

issuing a clear, comprehensive and useful annual report. However, there 

exists a lack of an annual report produced by the rail authority with the 

objective to disseminate financial and operative results, as well as the 

measurement of goal achievement during the year. In contrast, the DGTFM 

mainly presents its annual information in two reports: the Annual Activities 

Report and the Annual Statistical Yearbook. The former is a centrally based 

report prepared by the Ministry and the latter a report prepared solely by the 

DFGTM.  

The annual statistical yearbook is only composed by descriptive market 

indicators, summarised in Table 5Error! Reference source not found.. 

This yearbook lacks however of performance indicators to be measured by 

the rail regulator over its own performance and the accomplishment of 

objectives defined.  

Some examples of possible performance indicators include: on-time 

performance, train delays, public benefits, employee on-duty casualties, 

train accidents (US Department of Transportation, 2017), total number of 

complaints received, percentage of complaints responded (ORR, 2017). 

Moreover, the statistical yearbook published by the DGTFM is far from an 

ideal statistical comprehensive database as it is not user friendly (it is only 

published in PDF format) and it is not updated on regular basis.  

The Annual Activities Report mostly gives information regarding 

infrastructure projects of rail services on both cargo and passenger 

modalities. The report delves in government commitments for the following 

year. Specific data is narrowed down to the annual data of quantity of 

passengers and the passengers target for the year following the publication 

of the report, as well as a yearly comparison of the number of intermodal 

cargo terminals in operation and the total cargo movement by railway. 

However, there is a lack of reporting on budgetary or operative matters.  

Regulators should be specific on short, medium and long term goals and 

objectives, so the public have rational expectations on what the regulator is 

set to accomplish, as well as to publish. This must be published in an easy-

to-work format.  
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Table 7.5. DGTFM Statistical Yearbook Indicators 

Mexican Railway System 
(MRS) 

Freight 
Movement 

Freight 
Forwarded 

by Rail 
Company 

Freight 
Moved by 

Rail 
Company 

International 
Trade 

Freight 
Traffic 

Passenger 
Transport 

Overview Fuel 
efficiency 

Freight 
transported 
in the MRS 

Forwarded 
freight in 
the MRS 

Companies: 

KCSM 

Ferromex 

International 
Trade 
Evolution 

Passenger 
Transport 

MRS Map Fuel 
Consumption 
on the MRS 

Total 
freight 
transported 
by type of 
product 

Forwarded 
freight by 
railway 
company 

Ferrosur 

Coahuila-
Durango 

CDCHM 

International 
Trade by 
Port and 
Border 

Inter-urban 
passenger 
transport 

Railway 
longitude 

Evolution of 
the labour 
force in the 
MRS 

Mobilised 
freight by 
group of 
products 

 FTVM 

Admicarga 

Imports-
Exports by 
Port and 
Border 

Suburban 
passenger 
transport 

MRS 
Driving 
Force 
Evolution 

Rail cars by 
type in the 
MRS 

Mobilised 
freight by 
railway 
company 

   Suburban 
passenger 
transport 
by train 
station 

Traffic 
Equipment 
on the 
MRS 

      

 

Source: SCT-DGTFM (2015), Anuario Estadístico Ferroviario, 

www.sct.gob.mx/fileadmin/direccionesgrales/dgtfm/anuarios_dgtfm/anuarios_pdf/anuario_

2015.pdf (accessed 27 November 2017). 

Even though the LRSF specifies the faculties and obligations of the rail 

regulator, there is not a set of published specific strategic objectives. The 

transparency portal lacks of information on specific goals and objectives that 

should be developed and published by the DGFTM and included in its 

annual report. Also, the goals and objectives of the regulator are not 

published in the portal, even though there is a legal obligation to do so. This 

subject is rather important as it provides credibility from the citizens to the 

regulator and a baseline measure to its own goals. These goals should be as 

specific as possible. Not having a short-term (and long-term for that matter) 

set of goals would complicate the accountability of the regulator towards the 

regulated stakeholders and its hierarchical superior. This will become more 

important as the independence of the regulator is enhanced.  

http://www.sct.gob.mx/fileadmin/DireccionesGrales/DGTFM/Anuarios_DGTFM/Anuarios_pdf/Anuario_2015.pdf
http://www.sct.gob.mx/fileadmin/DireccionesGrales/DGTFM/Anuarios_DGTFM/Anuarios_pdf/Anuario_2015.pdf
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Obligations and practices to the legislature or ministries 

Several accountability instruments designed to supervise instances are 

also outlined with the general public. This includes a yearly activities report 

and the measurement of goals achievement and objectives. Even though the 

budget is of public interest, the DFGTM has to be held accountable of its 

expenses to the SCT and to the Congress; for this reason the budget analysis 

is centred as accountability to its superior instances. The DGFTM budget is 

proposed by the SCT to the Ministry of Finance (Secretaría de Hacienda y 

Crédito Público, SHCP), who ultimately sends the integrated budget of the 

Executive Power to the Congress for approval.  

The approved budget may be found in the Federal Expenditure Budget 

report published by the SCHP. The expenditure report of the DGTFM may 

be found biannually in the transparency portal. It includes the approved 

budget and the expenses made up to the end of the first semester. This 

format should be included in the annual report and analysed further. It 

should also be more specific on each of the categories to enhance the 

expenditure transparency. The breakdown of the account is the following: 

Table 7.6. Breakdown of the DGTFM expenditure report 

Total expenditure 

a) Direct Expenses 

 Current Expenses: Personal Services, Materials, General Services, Pensions, Other 
Expenses 

b) Subsidies and Transfers 

 Subsidies: States (Current Expenses including Personal Services and Others and Capital 
Expenses and Other Expenses); Others (same breakdown). 

 Transfers: States (Current Expenses including Personal Services and Others and Capital 
Expenses (Physical and Capital Expenses as well as Other Expenses); Others (same 
breakdown). 

Source: SHCP (2015), Decreto del Presupuesto de Egresos de la Federación para el 

Ejercicio Fiscal 2015, 

www.diputados.gob.mx/PEF2015/exposicion/decreto_presupuesto.pdf (accessed 

27 November 2017). 

Compared to international practices, the financial information of the rail 

regulator seems limited. For instance, the Office of Rail Regulation of the 

United Kingdom publishes an annual report which includes financial 

statements and further notes. Some of the specific information includes 

amount of expenses on: Travel and Subsistence, Hospitality, Consultancies, 

IT & Telecoms, Landlord service charges & rates, Building related and so 

forth (ORR, 2016). Furthermore, the financial statements presented in this 

report are audited from both internal and external parties. As an example of 

a good practice, the report includes advances in five strategic objectives of 
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the regulator, a thorough remuneration report, perspective for the following 

years, accountability to the legislative power and some other relevant topics.  

In terms of accountability, the LFRCF remarks the role of the Federal 

Superior Audit (ASF) body as the responsible to integrate the financial 

statements of agencies that belong to the Executive power, among others. 

These individual reports must include the following information: selection 

criteria for the objectives and scope of the audit procedures, names of the 

public servants of the ASF in charge of conducting the audit, the compliance 

of the legal provisions regarding public budget, results of the audit, 

observations, and recommendations derived, and a chapter with each 

individual audit (Art. 26 of Cámara de Diputados del H. Congreso de la 

Unión, 2016).  

Obligations and practices to the regulated industry  

Accountability to the regulated industry takes shape in some processes 

in which the industry has direct participation. This includes the issuing and 

publication of technical norms, obligation of information requests, 

establishment of new formalities or change in the requirements for existing 

formalities, establishment of basis for tariffs regulation and so forth.  

The process of establishing or modifying these regulations is an 

imperative scenario in which the DGTFM must have high quality 

accountability and transparency measures. A relevant example where 

transparency should be enhanced further is the establishment of tariff 

regulation in the railway market by the SCT. If the Federal Competition 

Commission establishes that there are no conditions of effective competition 

in a specific railway market, the DGFTM has to establish bases for tariff 

regulation (Art. 47 of Cámara de Diputados del H. Congreso de la Unión, 

1995). The LRSF by-law states that the SCT has to establish a methodology 

that will consider a competitive tariff that an efficient carrier would charge 

(Art. 175 of Presidencia de la República, 2011). There are no guidelines 

considering public consultation among expert in the public industry or the 

academia, nor any grounds for publishing the methodology established by 

the SCT. This issue holds for general public consultation matters as well.  

Another relevant transparency practice is the establishment of formal 

mechanisms to engage with the industry. Currently the DFGTM conducts 

informal meetings with the industry, which represents an important 

shortcoming of a transparent process. Given the technical and high regulated 

nature of the industry, it is important that the DFGTM does engage with the 

industry, but in an open and transparent way. International practices call for 

different types of mechanisms, including periodical committees in specific 

technical issues, or to oblige the regulatory authority to disclosure relevant 

information about meetings conducted with the industry.  
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Conclusions 

1. The DGTFM complies with the set of obligation that the LFAIP 

establishes to all public entities. This set of obligations includes 

several topics and levels of information. Nevertheless, as a network 

and economic regulator, its accountability and transparency 

obligations should go beyond.  

2. The DGFTM does not publish an integral annual report that 

evaluates the financial and operational results of the year as well as 

the goal achievement. 

3. The Mexican Rail Authority does not have – at least available for 

the general public – clear short, medium and long term goals and 

objectives. 

4. The financial expenditure report has serious shortcomings on 

specificity level when compared to international standards. 

5. No audits of the DGTFM by an external agency are carried out and 

published, as many regulators from OECD country members do.  

6. The DGTFM does not conduct any kind of performance evaluation 

of established goals or regulatory activities so that it may be hold 

accountable for its operations. 

7. The statistics presented by the DGTFM could be enhanced further: 

in the presentation (a database rather than a pdf format), the 

periodicity of the indicators and the quality of the content.  

8. The DGTFM does not have a systematic mechanism to hold formal 

and transparent meetings with the industry. 
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